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AN 

INTRODUCTION 

TO turn 

PRINCIPLES OF MORALS AND LEGISLATION. 



CHAP. XIII. 

§ I. OKNBRAL VIEW OF CASKS UNMEST FOR PUNISHMXHT. 

■ 

The general objiect which all laws have, or The end «i 
ought to have, in common, is to augment the augment 
total happiness of the community ; and therefore* 
in the first place, to exclude, as far as may be, 

every thing that tends to subtract from that hap- 
piness : in other words, to exclude mischief. 

IL 

But all punishment is mischief : all punishment Bat pmUi- 
in itself is evil. Upon the principle of utility, if evil, 
it ought at all to be admitted, it ought only to 
be admitted in as far as it promises to exclude 
some greater evil 

* What follows, velatiTe to the subject of punishment wbsteon- 
oaght legolarly to be preceded by a distinct chapter on the ^^^^ 
ends of punishment. But" having little to say on that par- ml ocfaer 

ticular branch of the subject, which has not been said before, tmTto'pu^ 
it seemed better, in a work, which will at any rate be but o|9*"nen*» 

' / d/siiussrd to 

too voluminous, to omit this title, reserving it for another, aiiother 
hereafter to be published, intituled The Theorij of Furush' 
YOU U. B 
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CASES UNMEET FOR PUNISHMENT. 



CtMP. ... 

XIIL 



^i^^San ^ plain^ therefore, that in the following 

u'li'nSii; cases punishment ought not to he inflicted. 



ment*. To the same work I must refer the analysis of the 
several possible modes of punishment, a particular and mi- 
nute examination of the nature of each, and of its advantages 
and disadvantages, and various other disquisitions, which 
did not seem absolutely necessary to be inserted here. A 
very few words* however, concerning the endt of punishment^ 
can scansel^ be dispensed with, 
^^ot tho inunediate principal end of punishment <s to contronl 

endioTpn. action. This action is either that of (he offiRtder» or of 
others: that of the off^der it controuls by its infiaence, 
either on his will, in which case it is said to operate in ihh 
. way of refcrmation ; or on his physical power, in which case 
it is said to operate by disablement : that of others it can in- 
fluence no otherwise than by its influeoce over their wills ; 
in which case it is said to operate in ihit way of ea^oMiple. A 
kind of collateral end, which it has a natural tendency to 
answer, is that of afibrdmg a pleasure or satisfhction to the 
party injured, where there is one, and, in general, to parties 
whose ill-will, whether on a self-regarding account, or on the 
account of sympathy or antipathy, has been excited by the 
offence. This purpose, as far as it can be answered gratis, 
is a beneficial one. But no punishment ought to be allotted 
merely to this purpose, because (setting aside its effects in 
the way of controul) no such pleasure is ever produced by 
punishment as can be equivalent to the pain. The punish- 



* This is the work which, frotn the Author's papers, has since been pub« 
Bihed hy Mr. Di»wt in Eraoeli, in oompany tvhb The theory of Bumd 
added to linr the pwpoie of mutual Ulnitrfttion. It it in coolenphtioa to 
pttblhb them bodi in EngUth, ffom die Authoi's nannNiiptib widi the benefit 
of any anendinenti thet have been niede by Hr.Diiaont 
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CAmm mam Foa pumsHMENT. a 

!• Wliere it is groumBm ; where thece is no 

mischief for it to prevent ; the act not being mis- ^ 
efaievous upon the whole. gnmndicM. 

<2. Whsr^ it mmt be meficacious: where its indfici. 
CBunot act so as to prerent ^ -mischief. 

3. Where it is unprofitable, or too &pp^sive ; s. Uopro- 
irimre the misdaef it would produce would be 
greater l^an what it prevented. 

4. Where it is needless : where the mischief may 4. Or need- 
be prevented, or cease of itself, without it : that 

ii^ at a cheapar ratew 

§• 2* Cases in which pumshmeni is groundless. 

These are, 

IV. 

1 . Where there has never been any mischief : i. where 
where uo mischief has been produced to any body 
hy tbe act in question. . Of this number are those ^^{^ 
bk which the act was such as might, on some ***^*^"^ 



COOMOt. 



ment, howerer, which is allotted to the other pnxpose, ouj^t* 
at fiir as it can he donie without expence^ to he accommo- 
dated to Ais. Satisfoctioa thus admmtstered to a party 
juiedy in the shape of a dissocial pleasuie*, may be stiled a 

yindictiye satisfaction or compensation : as a compensation, 

administered in the shape of a self-regarding prolit, or stock 
of pleasure, may be stiled a lucrative one. See B. I. tit. vi. 
[Compensation.] Example is the most important end of all, 
in proportion as tbe number of the persons under temptation 
to offend is to one. 

t 
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4 CASES VNMEBT FOR PUNISHMENT. 

Chap. occasioDS, be mischievous or disagreeable, but the 

\ V * ^ person whose interest it concerns gave his corueni 
to the performance of it This consent, pro- 
vided it be free, and ^ly obtained *, is the best 
proof that can be produced^ that, to the person 
who gives it, no mischief, at least no immediate 
mischief, -upon the whole, is done. For no man 
can be so good a judge as the man himself, what 
• it is gives him pleasure or displeasure. 

V. 

t. Where 2. Where the mischief was cutwaghed : al« 
wM out-*^ though a mischief was produced by that act, yet 



in^recau*- Same act was necessary to the production of a 
aiamC ^^^^^ wUch wds of greater value f than the 
ex^fa^of niischief. This may be the case with any thing 
that is done in the w^ay of precaution against 
instant calamity, as also with any thing that is 
done in the exercise of the several sorts of powers 
necessary to be established in every community, to 
wit, domestic, judicial, military, and supreme];: 

VI, 

s.-«rwni, 3. Where there is a certainty of an adequate 

taUu/be compensation : and that in all cases where the 
2J!^^^^ offence can he committed. This supposes two 
^ things : 1. That the offence is such as admits 
of an adequate compensation: 2. That such a 
compensation is sure to be forthcoming. Of 



* See B. I, tit. [Justifications.] f See supra, ch. iv. [Value.] 
{ Se« Book L tit. [Justifications.] 



uiyui^ed by Google 




CAS£S UNMEET FOR PUNISHMENT . ^ ^ 

these suppositions, the latter will be found to be a 
merely ideal one : a supposition that cannot, in 
the unhrersality here given to it^ be verified by 
fact. It cannot, therefore, in practice, be num- 
bered amongst the grounds of absolute impunity. 
It may, however, be admitted as a ground for 
an abatement of that punishmenty which other 
considerations, standing by themselves, would 
seem to dictate*. 

§ 3. Cases in which ptuushmefti must be imfficacums. 

These are, 
vn. 

1. Where the penal provision is not established where 
until after the act is done. Such are the cases, prov5S^ 
1. Of an ex-po^'facto law; where the legislator late: aaiot 
himself appoints not a punishment till after post-jaSo 
act is done. 2. Of a sentence beyond the law ; uT/a i^af " 
where the judge, of his own authority, appoints a^"^*'"^* 



* This, for example, seems to have ieen one ground, at 



Henoe the 



least, of the favour shewn by perhaps all systems of laws, to ^^^^^^ 
such offenders as stand upon a footing of responsibility: the ofienoes 

shewn, not direcll;^ indeed to the persons themselves ; but to ble^ffimdw' 

such offences as none but responsible persons are hkely to***' «ochM 

simple — 

have the opportunity of engaging in. In particular, this ointile 
seems to be the reason why embezzlement, in certain cases, ^^'^^^^ 
has not commonly been punished upon the footing of theft: 
nor mercantile frauds upon that of common sharpingt* 



t See tit. [Simple mere. Defraudment.] 
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V CASES UNMEET FOR FUNI8HMS1IT. 

Cnjkv, punisfament which the legislator had not ajp- 
^ v ' pointed. 

vui. 

2. Oris Si. Where the penal provision^ tiiough egtar 

not mde , . . 

known: w blished, is not conveyed to the notice of the person 

ui & Ifl^v not 

Bafficiea% OH whom it seems intended that it should operate, 
gated. Such is the case where the law has omitted to 
employ any of the expedients which are neoessar^^ 

to make sure that every person whatsoever, who 
is within the reach of the law> be apprized of all 
the cases whatsoever^ in which (being in the 

station of life he is in) he can be subjected to the 
penalties of the law*. 

IX. 

s. Whew 3, Where the penal provinon, though it were 

the will can- * , 

notbe de- conveycd to a man's notice, could produce m ef^ 

anyvtxi as fo^ oQ him, wlth respect to the preventing hiHt 
from engaging in any act of the «or/ in ques^ 

£u] Infancy, tion. Such is the case, I . In extreme infancy ; 
where a man has not yet attained that state or 
disposition of maid in which the prospect of evils 
so distant as those which are held forth by the 

[bjiiiMDity. law, has the effect of influencing his conduct. % 
In imanUy; whm the persdn» i£he has attained 
to that disposition, has since bei^ deprived of it 
through the influence of some permanent though 

[cj intoxi. unseen cause. 3* In intca^ication ; where he has 
been deprived of it by the transient influence of a 



* See B. II. Appbndiz. tit in. [ProntelgatioD.] 
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▼kible eause : sudi 98 the ii8^ of wine« or opium, 
or other drugs, that act in this manner on the ner- 
vous system : which coiiditiQn is indeed neither 
more nor less than a temporary insanity produce^ 
by an assignable cause*. 

X. 

4. W^here the penal provision (although, being 4. or tiot 

' , , , m from the ia- 

oonyeyed to the pacty^s notice, it might very well dividual act 
prevent liis engaging in acts of the sort in ques- Z u^"*"^ 



* NotwttbftwidiDg what 19 here said, the catet of infoncy Ja infancy 
ancl iotoadcation (aa we ahall see hereafter) cannot be looked ^fj^Jj^ 
upon in practice as afibr^ng iuffident grounds for ahsolate ^^^^J^^'J^ 
impunity. But tlhis exception in point of practice is no ob- proved to 
jection to the propriety of the rule in point of theory. The 
ground of the exception is neither more nor less than the 
difficulty there is of ascertaining the matter of fact : viz. 
whether at the requisite point of time the party was actually 
in the state in question ; that is, whether a given case comes 
really under the rule. Suppose the matter of fyuct capable of 
bdng perfectly ascertained, without danger or mistake, the 
impropiiety of punishment would be as indubitable in these 
cases as in any odierf. 

Hie reason that is commonly assigned for the establishing Tiw ymxni 
an exemption from punishment in favour of infants, insane 
persons, and persons under intoxication, is either false in three 

cases is com- 

fact, or confusedly expressed. The phrase is, that the will monlj put 
of these persons concurs not with the act ; that they have ^'^„g* 
no vicious will ; or, that they have not the free use of their "H^ 
will. But suppose all this to be true? What is it to the 
purpose ? Nodiing : except in as far as it implies the reason 
given in ihA text. 

t Sec B. I, iStU if. [Eieaptkni] and tit, wi, [EittnwitiPM.] . 
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tion> provided he knew that it related to those 

acts) could not have this effect, with regard to the 
individual act he is about to engage in : to wit» 
because he knows not that it is of the nmnber of 
those to which tlic penal provision relates. This 
gUmntea-inay happen, 1. In the case of uninientionaUty ; 
where he intends not to engage, and thereby 
knows not that he is about to engage, in the act 
in which eventually he is about to engage *. 

[b] uncon. 2. In the case of uncomcimsness ; where, although 

he may know that he is about to engage m the act 
itself, yet, from not knowing all the material cir- 
cumstances attending it, he knows not of the 
tendency it has to produce that mischief, in con- 
templation of which it has been made penal in 

[c] most instances. 3. In the case of mk-supposal; 
•"pposai. ^jj^yg^ although he may know of the tendency the 

act has to produce that degree of mischief, he 
supposes it, though mistakenly, to be attended 
with some Gurcumstance, or set of drcmnstances, 
which, if it liad been attended with, it would 

either not have been productive of that mischief, 
or have been productive of such a greater degree 
of good, as has determined the legislator in such 
a case not to make it penal f. 

XI. 

5. Or is act. 5. Whcro, though the penal clause might ex- 

ed on bj au . 

<»pp<»iie tu. erdse a full and prevailing influence, were it to 

perior fone: * ^ 

^ ^ 

. . * See eh* viii. [1 ntentionality.] f See cb. ix. [GonscioiisneM.] 



uiyui^ed by Google 



CASES UNMEET FOR PUNISHMENT. 



9 



act alcme^ yet by the predonmant influence of some 

. opposite cause upon the will, it must necessarily ' — 
be ineffectual; because the evil which he sets 
hfanself about to undergo, in the case of his m# 
engaging in the act, is so great, that the evil 

, denounced by ^e penal clause^ in case of his 
engaging in it, cannot appear greater. This may 
happen, 1 . In the case of physical danger ; where ^ajp ityiicai 
the evil is such as appears, likely to be brought 
about by the unassbted powers of nature, S. In [b] Thi««t. 
the case of » threatened mischief ; where it is isuch Siii'"'*" 
as appears likely to be brought about through the 
intentional and conscious agency of man'*. 

zu. 

6. Where (though the penal clause may exert a 6. -^r the 
full and prevailing influence over the svii/.ofthe 
party) yet his physical faculties (owing to the pre- " 



*Th6 influences of the moral and reUgimu sanctions, or, m Why the 

. other words, of the motives of loeeof r»piftolioii and fv%toii, 

are other cansesi the force of which may, upon parCicnlar oc- *«>A reiigi. 

casions, come to be greater than that of any punishment Sinririiot 

which the legislator is able, or at least which he will think l">«n*«cd 

m the 

proper, to apply. These, therefore, it will be proper for him view, 
to have liis eye upon. But the force of these influences is 
variable and different in different times and places : the force 
of the foregoing inflnences is constant and the same, at all 
times and every where* These, therefore, it cao never he 
^proper to look npon as safe grounds for estahlishing absolute 
impunity : owing (as in the above-mentioned cases of infancy 
and intoxication) to' the impracticability of .ascertaming the 
matter of foct. 
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linant influeace of some physical cau8e).Mre not 
in a conditioii to follow tha del^niiiiiaftioii of the 

will : insomuch that the act is absolutely involunr 
fbjrsicai tary. Such is the case pf physical oamsmlmn ot 
orRitnint ra^mr, by whateyer means brought about; 
where the m8n% hand, for instance, is pushed 
against some object which his will disposes him 
noi to touch ; or tied down from touching some 
olgiMt which his will disposes him to touch. 

§ 4. Cases where punishment is wrprofrtable. 

These 9xe, 
xm. 

1. Where*. 1. Where, on the one hand, the nature of the 
!^ ^^^^ aSeoc^, on the other hand, that ef the punishment, 

tiiepuiii^- are, in the ordinary staic of things, biich, tliat when 
pISl^'"^ compared together, the evil of the latter will turn 
out to be greater than that pf tiie fQrm^r, 

offence vtir 
would. 

Evil produ- Now the evil of the punishment divides itself 
into four branches, 1^ which so many different 

b^chTsl- 8^ of persons are alfeeted. 1. The evil of coer- 

•miw^ ^ or restraint : or the pain which it gives a man 
not to be able to do the act, whatever it be, which 
by £be apprehension of Oie punishment he b 
deterred from doing. This is felt by those by 

[b] Appra. whom the law is observed, 2* The evil of appre- 
hension : or the pam which a man, who has exposed 
himself to punishment, feels at the thoughts of 
undergoing it. This is felt by those by whom 
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the law has been broken, and who feel themselves Ch ap. 
in datiger of its being executed upon them. 3. The 
evil of sutfferaMX*: or the pain which a man feels, 
in virtue of the punishment itself, from the time 
when he begins to undergo it. This is felt by 
those by whom the law is broken, and upon whom 
it comes actually to be executed. 4. The pain of [d] Derit»- 
sympathy, and the other dsi^boat 'wt evils resulting 
to the persons who are in connection with die 
several classes of original suiferers just men<- 
tionedf . Now of these four lots of evil, the first 
will be greater or less, according to the nature 
of the act from which the party is restrained : the 
second and third according to the nature of the 
punishment which stands annexed to that oiFence. 

XV. 

On the other hand, as to the evil of the offence, (The cTii ot 
this will also, of course, be greater or less, accord- bJ^fnfdf^* 
ingtoihenatureof each offence. The proportion ^^^Idi^'^ 
between the one evil and the otiier wiD therefore 'oUh^'T 
be different in the case of each particular offence, ^fbe^ 
The cases, therefore, where punishment is.nopro-^j^^^ 
fitable on tins ground, can by no otiber means be 
discovered, than by an examination of each parti- 
cular offence ; which is what will be the business 
of the body of the work. 



* See ch. [Pleasnies and Pains.] 
t ^6 dk. xi!. [Conseqneiiees] it. 
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CA8B8. UNMEET FOB. PUNISHMENT* 
XVI. 

j^j^.^ 2. Where, although in the ordinary state of 
rfil cl'^ in ^^^^ resulting from the punishment is 

qae&t:on:bj||ot ffTeater than the. benefit which is likely to 
result from the force with which it operates> 
during the same space of time, towards the ex- 
cluding the evil of the offence, yet it may havje 
been rendered so by the influence of some occa-^ 
sional circumstances. ' In the number of these 

[a] Ttie circumstances may be, ] . The multitude of delin- 
dh^^^Sii^^quents at a particular juncture; .being suefa as 

would increase, beyond the ordinary measure, the 
quantum of the second and third lots, and thereby 
also of a part of the fourth lot, in the ^vil the 

[b] Tiie punishment. - 2. The extraordinary value of the 
deiinqueui's scrviccs of somc OHC delinquent', in the case where 



the effect of the punishment would be to deprive 
the community of . the . benefit of those services^ 

[c] Thedi».3. The displeasure of the people : that is, of an 

pleasure of ^ ^ ^ 

the people, indefinite number of the members of the saim 
oommumty,in cases where (owing to the influence 
of some occasional incident) they happen to con-' 
ceive, that the offence or the offender ought not 
to be punished at. all, or at^east ought not to be 

[d] The di»- punished in the way in question. 4. The dis- 
foS^ ° pleasure of foreign powers ; that is, of the govern- 

ing body, or a considerable number of the members 
of some fixr&gn community or communities, with 
which the oommunity in question, is connected. 
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§ 5. Cases where pumskment is needless. 
These are, 

XVII. 

1. Where the purpose of putting an end to the i* ^^^.^ 

practice may be attained as ofFectually at afatobepre- 

, . . p . 1, vented at ft 

cheaper rate : by instruction, tor instance, as well cheaper 
as by -terror: by infonmng the understandmg, "^^^ ' 
as well as by exercising an immediate influence 

on the will. This seems to be the case with By iMtmp. 

tioo. 

respect to all those offences which consist in the 
disseminating pemicbus pnndples in matters of 
duty; of whatever kind the duty be ; whether 
political, or moral, or religious. And this, whether 
such principles be disseminated under, or even 
without, a -sincere persuasion of their being bene- 
ficial. I say, even wUiiout : for though in such a 
case it is not instruction that can prevent the 
writer from endeavouring to inculcate his prin- 
ciples, yet it may the readers from adopting 
them : without which, liis endeavouring to incul- 
cate them will do ho harm. In such a case, the 
^sovereign will commonly have little need to take 
an active part : if it be the interest of one indivi- 
dual to inculcate principles that are peniidous, it 
will as surely be the interest of oiher individuals 
to expose them. But if the sovereign must needs 
take a part in the controversy, the pen is the pro- 
per weapon to combat error with, not the sword. 
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CHAP. XIV. 

OF THE PEOPOftTION BBTWBBH rUMlSllMBRTS AND OFrBWCM. 

I. 

Beeaphuia- We have seen that the general object of all laws 
is to prevent mischief ; that is to say^ when it is 
Worth while ; but that» where there are no other 
means of doing iSbaa than pumnhment, there are 
four cases in which it is not worth while. 

n. 

Fournbjects When it is worth idnle, tiiere are four mbor^ 

of punish* 

meou oinate designs or objects, which, in the course of 
his endeamoms to oompass, as far as may he, that 
one genend cdjjeot, a legislator, whose wews are 

governed Ix)^ the principle of utility, comes natu- 
rally to ]>ropo8e 'to himself. 

in. 

lat objflet 1^ His 'first, most extensive, and most eligible 
«u offences, object, is to {H*eventy in as far as it is possible, 
mi worth whil^jdl sorts cf ofifenoes whatsoeyer*: 
m other words, so to manage, that no oflfance 
Whatsoe'W may be committed. 

«dOiij«ci» 12. Bift if a man most needs conmit an oAnoe 

tbe^wom! of some kind or other, the next object is to induce 

" * ■' » ■ —^—1 ' » 

* By ofmeu I mean, at present, acts wbich appear to bim 
to ^ve a tend^cy to produce ndsduef. 
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Mm to commit aa oflfence ksB mwchieyo«8» raiher 

than one more mischievous : in other words, to 
choose always the least mischievous, of two of- 
fences that will either of them suit his puipoie. 

V. 

3. When a man has resolved upon a particular sd Object 
offence, the next object is to diq^ose him to do d^Jth? 
more mischief than is necesmy to his purpose : In 

other words, to do as little mischief as is con- 
sistent with the benefit he has in view. 

vi. 

4. Thfe last obiect is, whatever die mischief be, ^th object 

«' ^ — to actat 

which it is proposed to prevent, to prevent it at ^ 
as cheap a rate as possible. 

* VII. 

Subservient to these four ohjects, or purposes. Rules of 
must be the rules or canons by which the pro- bJtS??i!7u. 
portion of punishin^ts* to ofibtiCes is to be|iliA'^^^ 
governed. 

VIII. 

3s The tot object, it hab been «eeii> is to pre- ^''^^^ ^ 

tiitoflfence. 

* [Panisfamento J The same rules (it u to be observed) The m 
ipay be applied^ with Utde Yaxiation» to rewards as well as ^^le" ^ mo- 
punishment: in short, to motives in general, which, accotd- in 
ing as they are of the pleasurable or painful kind, are of ^^""^ 

the nature of reward or punishment : and, according as the 
act they are applied to produce is of the positive or ne^- 
tive kind, are stiled impeliiog or restraining;. See ch. x. 
[Motives] xUii. 
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OF THE PROPORTIOM BBTWBBH 

<^Ap* vent, in as £u: as it is worth while, all sorts of 
^ V ' -^ offifences ; therefore. 

The value of the punishment must not be less in 
amf case than what is sufficient to outweigh that of 
the profit* of the offence^. 

If it be, the olfence (unless some other consi- 
• derations, independent of the punishment, should 
intervene and operate efficaciously in the char 



Profit majr * [Profit.] By the profit of an offence, is to be understood, 
ot!i^)dnd, not merely the pecuniary profit, but the pleasure or ad?an- 
^'liSL^ ^•S** whatever kind it be, which a man reaps, or expects 

to reap, from the gratification of the desire which prompted 

bim to engage in the offence {. 
Impropriety It is the profit (that is, the expectation of the profit) of die 
^hluUeTj; constltates the impemng motive, or, where there 



are several, the sum of the impeUine motives, by which a 
oaght not to _ ' r & » J 

inCTeaae man is promted to engag;e in the offence. It is the punish- 
**** ment, that is, the expectation of the punishment, that consti- 
tutes the restraining moUve, which, either by itself, or in 
conjunction with others, is to act upon him in a controiry 
direction, so as to induce him to abstain firom engaging in 
t^e offence. Accidental circumstances apart, the strengdi 
of the temptation is as the force of the seducing, that is, of 
the impelling motive or motives. To say then, as authors 
of great merit and great name have said that the punishment 
ought not to increase with the strength of the temptation, is 
as much as to say in mechanics, that tlie moving force or 
momentum of the power need not increase in proportion to 
the momentum of the burthen. 
t Beccaria, dei diletti, § 6. id. trad. par. Moreilet, § 83. 



% See cb. x. [MoUrec] $ 1. 
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racter of tutelary motives*) will be sure to be 
committed notwithstanding j*: the whole lot of 

* See ch. zi. [Dispositions] zxix. 

t It is a well-known adage, though it is to be hoped not a 
true one, that every man has his price. It is commonly 
meant of a van's virtue. This saying^, though in a very 
different sense, was strictly verified by some of the Aoglo- 
ssxon laws : by which a fixed price was set, not upon a man's 
▼irtae indeed, but upon his life: that of the sovereign him- 
self among the rest. For SOD shillin^^s you might have killed 
a peasant : for six times as much, a nobleman : for six-and- 
thirty times as much you might have killed the king|. A 
king in those days was worth exactly 7»200 shillings. If 
then the heir to the throne, for example, grew weary of 
waiting for it, he had a secure and legal way of gratifying 

« 

bis impatience : he had but to kill the king with one hand^ 
and pay himself with the other, and all was right An earl 
Godwin, or a duke Streon, conld have bought the lives of a 
whole dynasty. It is plain, Uiat if ever a king in those days 
died in his bed, he must have had something else, besides 
this law, to thank for it. This being the production of a 
remote and barbarous age, the absurdity of it is presently 
recognized: but, upon examination, it would be found, that 
the freshest laws of the most civilized nations are continally 
falling into the same error This, in short, is the case 
wheresoever the punishment is fixed while the profit of de- 
lioqnency is indefinite : or, to speak more precisely, where 
the punishment is limited to such a mark, that the profit of 
delinquency may reach beyond it. 



X Wiikiu s L. p. Auglu sax. p. 7l, 7i. See Hume, Vol. I. A pp. I. p. 219. 
$ See in particular the fn^liifc SutuU iawi throughout, BamparU^t Penal 
CSod^ and tiie iccendy cMMtcd or nol coaetod S^fm i SA Banal Code. 

Nrte ly tht Jitlkor, July, 189S. 

VOL. n. C 
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punLihme&t will be tlu:o)vii away ; it will be 
altogether ineffiouma^^ 

IX. 

The prj The above rule has been often objected to, on 
talcing the aocoiuit of its 86eiiuiig haTshness : but. this can 
only have happened fer want of its being properly 
ground of understood. The strength of the liemptation, 
n^^tbn caterU paribus^ is as the profit of the offence : the 
to tills rale, qu^^mii Qf punishment must rise with the 

profit of the offence : cateris paribus, it must 
therefore rise with, the strength of the temptatioiu 

* This there is no disputing. True it is, tlutt' the 
stronger the temptation, the less conclusive is the 
indication which the act of delinquency affords of 
the deprayjity^ of the offender's di^pc^itipnf*. So 
far ihen as t)ie absence of any aggravation, arising 
from extraordinary depravity of disposition, may 
operate, or at the utmost, so far as the presence 
of a ground of eltenuation, resulting from tiie 
innocence or beneficence of the offender's disposi- 
tion, can, operate, the strength of the temptation 

, may operate in' abatement .of the demand .for 
punishment. But it can ii(3ver operate so far as 
to indicate the propriety of making the punish- 
ment ineflfectual, which it is sure to be when 
brought below the level of the apparent profit of 
the offence. 



* See ch. xiii. [Cases unmeet] % 1. 
t See cb. ix, [DUpositioiii] zlit. 
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The partial benevolence which should prevail ^^'a^- 

AAV* 

for the reduction of it below this level, would ' v ' 
counteract as well those purposes which such a 
motive would actually have in view, as those more 
extensive purposes which benevolence ought to 
have in view : it would be cruelty not only to the 
publicj btit*to the very persons in whose behalf 
it pleads : in its effiscts, I mean, however opposite 
in its intention. Cruelty to the public, that is 
cruelty to the innocent, by suffering them, for 
want of an adequate protection, to lie exposed to 
the mischief of the offence : cruelty even to tlie 
offender himself, by punishing him to no purpose, 
and without the chance of compassing that bene- 
ficial end^ by which alone the introduction of the 
evil of punishment is to be justified. 

Rule 2. 

But whether a given offence shall be prevented Rule 2. 
in a given degree by a given quantity of punish- moreagpimt 
ment, is never any thing better than a chance ; IS!^ 
for the purchasing of which, whatever punishment*"*^ 
is employed, is so much expended in advance. 
However, for the sake of giving it the better 
cirtrtce* of outweighing the profit of the offence, 
' The greater the mischief of the ojjhice, the greater 
Us the ejepcnce^ which it nunf be worth wJuk to be at, 
in the way of pumhment*^ 

♦ For example, if it can ever be worth while to be at the S(»ndi- ' 
expence of so horrible a pumshment as that of burning aUve, 

oooung^ 
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Chap. XI. 
XIV 

«^ Rule 3. 

^Ruie^. The next object is, to induce a man to choose 
least or two alwajB the least mischieyo^ of two offences; 
iw nra- therefore 

IVhere two offences come in competitioriy the punish- 
mau for the greater offence must be miffiaiM to 
induce a man to prefer the kes*, 

XII. 

Rule 4. 

Kuie 4. When a man has resolyed upon a particular 

Pani«h for 

each particle ofFeiice, the ncxt object is, to induce mm to do no 

of the ait- 

chief. more mischief than what is necessary for his pur-, 
pose : therefore 

Thcpumshment should be adfusted msuch manner 
to each particular offence, that for eocry part of the 
fmchkf there may be a motioe to restrain the qf- 
fender from giving Urth to itf* 



it will be moie fo in the view of preventing such a crime as 
that of murder or Inoendiarism, than in the ?iew of prevent- 
ing the utteiiog of a piece of bad money. See B. I. tit. 
[Defraudment toochtng tiie Coin] and [tncendiariflm.] 
^ Eapr. des Loix« L. vt. c. 16. 
Example.— t If any one have any doubt of this, let him conceive the 

lift Wo^s 

given, ami offence lobe divided into as many separate offences as there 
nwjwj are distinguishable parcels of mischief that result from it. 

Let it consist, for example, in a man's giving you ten blows* 
or stealing from you ten shillings. If then, for giving yon 
ten blowiy he is pnnished no more than for giving you five, 
the f/tnag you five of theie ten blows is an offenoe for which 
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XIII. 

XIV. 

Rule 5. V— ' 
The last object is^ whatever mischief is guarded ^ 
affainst^ to ffuard against it at as cheap a rate as no degree 

witliout tpe* 

possible : therefore diifemm. 

The punkhmefU ought in no case to be more than 
what ii necessary to Mt^ it into cmformty with the 
ruks here given, 

XIV. 

Rule 6. 

It is fiiiBther to be observed, that owing to the Hole 6. 

different manners and degrees in which persons circmn- ^ 
under different circumstances are affected by the 
same exciting cause, a punishment which is the '*^'^'^* 
same in name will not always either really pro- 
duce, or even so much as appear to others to 



there is no punishment at all : which being understood, as 
often as a man gives you five blows, he will be sure to give 
you five more, since he may have the pleasure of giving you 
these five for nothing. In like manner, if for stealing from 
you ten shillings, he is punished no more than for stealing 
five, the stealing of the remaining five of those ten shillings 
is an offence for which there is no punishment at all. This 
rule is violated in almost every page of every body of laws I 
have ever seen. 

The profit, it is to be observed, though frequenlly, is not 
constantly, proportioned to the mischief : for example, where 
a thief^ along with the things he covets, steals others which 
are of no use to him. This may happen tlirough wantonness, 
indolence^ precipitation, &c. &e. 



Digitized by Google 



99 OF THE FBOPORTION^BBTWBBN 

produce, in two diffisrent persons the same degree 
V V ^ of pain : therefore, ' 

That the quantity actually inflicted on each indi- 
vkkud qffisfider may carre^trnd to the, quantity intended 
for mdiar qffmden m general, the eetferal drcua^ 
stances injluencing sensibility ought always to be taken 
into account*. 

XV. 

Cbninpan. Of the ahovo rulofl of proportion, the four first, 
theabore** wc may perccive, serve to mark out the limits on 
'"'^ the side of diminution ; the limits bei^ which a 
punishment ought not to he dhmnhhed: the flfthy 
the limits on the side of increase ; the limits abaoe 
which it ought not to he increased. The five first 
are calculated to serve as guides to the legislator: 
the sixth is calculated, in some measure, indeed, 
for the same purpose ; but principally for guiding 
the judge in his endeavours to conform, on both 
sides, to the intentions of the legislajtqr. ' 

XVI. ' 

Into the ao. Let us look back a little. The first rule, in 

count ot the 

txUueofa order to render it more conveniently applicable 

punishment, . >f r r 

must be to practice, may need perhaps to be a little more 
deficiency particularly unfolded. It is to he observed, then, 
^(tZtV that for the sake of- accuracy, it was necessary, 
imit^'^ instead of the word quantity to make use of the 
less perspicuous term value. For the word quan- 
tky will not properly include the drcumstances 

* See ch. ?i; [ScwbQityJ 
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eidber of certainty ar.ptiiiiiiiity: dreimistaiices 

which, in estimating the value of a lot of pain or 
pleasure, must always be taken into the account*. 
Nofw, on the one hand, a lot of puniEihmettt is a 
Iot -«^ paki; on the odier himd, the profit of an^ 
offence is a lot of pleasure, or what is equivalent 
to it B&t ^e profit of the oSenee is commonly 
more «ier#tfMitiian the pmiiidmient^ or»wliat comes 
to the same thing, appears so at least to the of- . 
fender. It is at any rate commonly more imm&' 
diaie. It fdlows, l^ereibre, that, in o»der to 
maintain its- sttperierity orer fiie proiH of the 
offence, the punishment must have its value made 
up in some oAer way, in pnqportion to that 
wherehy it falls short in the two points of cartakUy 
and proxijiiity. Now there is no other way in 
in^iich it can receive any addition to its valuef but 
by receiving an additbn in pohit of magmhtde* 
Wherever then the value of the punishment Mis 
short, either in point of certairUi/, or of proximity, 
of that of the profit of the offence, it most receive 
a proportionable addition m point of magnitude f • 

XVII. 

Yet farther. To make sure of giving the value aiso. into 

.__ - ,, i/»>i the account 

of die pumshment the siq^enonty om that of the if tiw ni*. 



• See cli. iv. [Value.] 

tltifi for this reason, for example, that simple compensa- 
tion is never looked upon as sufficient pttmshment for theft 
or robbery. 
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« 

Chap, offisnce, it may be necessary, in some cases, to take 

^T-v-f' into the account the profit not only of the indivi- 

cnict, and -•■ 

profit of the ofiencc to which the punishment is to be 

offence, the 

mischief annexed, but also of such. €iker ofiences of. tbe 

and profit of . , 

other oP. somc soTt 88 the offender is likely to have already 
the aame Committed without detection. This random mode 



of calculation, isevere as it is, it will be impossible 
to avoid having recourse to, in certain cases : in 
such, to wit, in which the profit is pecuniary, the 
chance of detection very small, and the obnoxious 
act of such a nature as indicates a habit : . for 
example, in the case of frauds against the cmn. If 
it be mt recurred to, the practice of committing 
the offence will be sure to be, upon the balance 
of the account, a gainful practice. That being 
the case, the legislator will be absolutely sure of 
not being able to suppress it, and the whole 
punishment that is bestowed uppn it will be 
thrown away. In a word (to keep to the same 
(Expressions we set out with) that whole quantity 
of punishment will be ineffkamtts. 

xvm. 
Rule 7. 

Wttit of ' "^^^6 things being considered, the three fol- 
certainly lowlug rulcs voxf bo laid down by way of supple- 
up^to ment and explanation to Rule 1 . 

To enable the value of the punishment to outwagh 
that oj the profit of the cffence^ it must be encreaaed, 
in pmt of magmtude, in proportion as it falls short 
in point of certainty. 
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XIX. 

Rule 8. 

muHUfurthier increased m point of Ruies. 
magnitude, in proportion as it fails short in pobnt rf^dm! 
proximity, 



Rule 9. 

For acts in- 



Where the act is conclusively indicative of a habit, ^* 



sudh an encrease must be given to the pumshment J^^^j^* 
mmf enaMe it to outweigh the profit not only ^ the "^^^ 
individual offence, but of such other like offences as 
are likeiy to have been committed with infunity by 
the same Render. 

XXI. 

There may be a few other circumstances orT'^'T™^ 

• ' ing rules are 

conaideratkms which may mfluencej in some small >^ 'm- 
degree, the demand ibr pmushment : but as ihe 

propriety of these is either not so demonstrable, 
or not so constant, or the application of them not 
80 determinate, as that of the for^foing, it may 
be doubted whether they be worth putting on a 
level with the others. 



Rule 10. 

When a punishment, which in point of quality is ^^^^^^ 
particularly weii cakuiated to answer its intentu^, of quality, 

increase in 

cannot ejnst tit less than a certain quantity, it may qoantiij. 

sometimes be of use, for the sake of employing it, to 
stretch a little beyond that quantity which^ on other • 
adoounts, would be strictly necessary. 
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Rule 11. 

Ki^ii* In particular, this mm sometimes be tkc case, 
for a monT wkere ihe pymkmaH pnpomd is such a nature 

as to be particularly xvell calculated to amtocr the 
purpose of a moral kssm*. 



Ride 14. 

iw« t«. The tendency of the ahove considerations is to 

Attnidto . . 

droamstaii. oictate an augm^tlktion in thie punishment : the 
nuy render fidloving nde opmte in the my of dinunutiQii. 
^nprofiTable. Thcie are certain cases (it has been seenf ) in 

which^ by the influence of accidental circum-. 

stances^ punishment may .he rendeiied improfit- 



A panish- • A puughmeat may be said to be calculated to answer 
plied by the pvipoie of a moral lesson, when, by reason of the igw 
^y ^^^ iway it stampe upon the oieaee, itiaealoidated tol&iiiira 
wbat the public with aentinientB of avenion towards those per- 

nicioas habits and dispositions with which the offence 

appears to be connected; and thereby to inculcate the 

opposite beneficial habits and dispositions. 
Example. — It is this, for example, if any thing, that must justify the 
corplmil'* application of so severe a punishment as the infamy of a 
injurk'8. public exhibition, hereinafter proposed, for him who lifts up 

his hand against a woman, or against his father. See B. I. 

tit [Simp, corporal injuries.] 
Example — K is partly on this principle, I suppose, that aulitary 
lo^uiJUwy legishtors have justified to themselves the fnflictmg deacth 

on. the soldier who lifts up his hand against his superior 

offiaer. 

t See ch. xiii. [Cases unmeet] ^4. 
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able in tiie whde: in the lame cases it may duum xiv.' 
to be rendered unprofitable as to a part only. 
Accordingly^ 

cuTmtanceSy by which all punishment inay be raukrtd 
w^cfiuMe, ought io be Mended Uk 



Role IS. 

It is to be observed, that the more various and i^- 

For simpli* 

minute any set of provirionB 'aie, the gveater the 
ehanoe is^ Aat aay given article • in ihcm will' net proportkNM 

be borne in mind : without which, no benefit can llcgiected. 
ensue irom it. DistinetionSy which are more com- 
plex dian .what the cimeeptiDns of those 'whose 
conduct it is designed to influence can take in, 
win even be woxise than useless. The whole * 
system will pfesent ajconiqfled .jypeeranee': isttd 
Aus the eflfecty iiot only of the proportions estalb- 
Kdied by the articles in question, but of whatever 
is oopnected with them* will be destroyed'^. Xo 
draw a precise line of disectmn m sueh cese somdss 
impossible. However, by way of memento, it 
may be of some use to subjoin the following 
rule. 

Among pr&cisiom designed to perfect the propoT" 
, turn between punishments and offences, if any occur, 
w^h, by their am patticuiar good effects, would 



* See B. II. tit [Purposes.] Append, tit. ICompositton.] 
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not make up for the harm they xoould do by adding to 
the intricacy. qf the Codc^ they should be omitted*. 

m M 



XIV. 



Auiiitfy It may be remembered, that the political sane- 
phjM, tion^ being that to which the soit of punishment 
reHgkxu beloiigs, wbich in this diapter is all along in view, 
snctiaa, ooc ^ ^ sanctions, wlucb may all of them 

contribute their share towards producing the 
same effects. It may be expected, therefore, that 
in adjusting the quantity of political punishment, 
allowance should be made for the assistance it may 
meet with from those other controuling powers. 
True it is, that from each of these several sources 
a very powerful assbtance may sometimes be 
derived. But the case is, that (setting aside the 
• moral sanction, in the case where the force of it is 
expressly adopted into and modified by the polir 
ticalf ) the force of those other powers is never 
determinate enough to be depended upon. It can 
never be reduced,.like political punishment, into 
exact lots, nor meted out in number, quantity, 

Proportko- * Notirithitanding this rule, my fear is, fhatt in the 
ve'rj ia^^ ensuing model, I may be thoiight to have carried my en- 
^f^wb^ deavours at proportionality too lar. Hitherto scarce any 
*^ attention has been paid to it. Montesquieu seems to have 

been almost the first who has had the least idea of any such 
thing. In such a matter, therefore, excess seemed more 
eligible than defect. The difficulty is to invent : that done, 
if any thing seems superfluous, it Is easy to retrench. 

,t See B. I. tit [PunishmenU.] 
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and value. The legislator is therefore obliged to 
provide the Ml ocnnpleiiieiit of punishment, as if 

he were sure of not receiving any assistance what-, 
ever from any of those quarters. If he does« so 
much ' the helter : but least he should not, it is 

necessary he should, at all events, make that pro- 
vision which depends upon himselfr 

It may be of use, in this place, to recapitulate 'B^^tMtF' 
the several circumstances, which, in establishing 
the prq|N>rtiffli betwitif^ytl»lshmftnts and o&mces, 
arc^ to 4ie^v«itiBnded^4o6'r.. llese jepm tfi^ bi as 

follows: ' . <; . ^ 

- . I. ^ . 

h Pn thep0fi^^ the ojffjsnce: . '^vi{rl 

2. The mischief of the offence ; ' • - 

3. The profit and mischief of other greater 

: wlsjaigoffenees, of different sorts, which 
^ the offender may have to choose out of; 

4. The profit and mischief of other offences, 
j4f(^l»Mbft^<lii^ which the same of- 

^ ~ HH^'jffiqr prolimy hoye been guilty 

* ■ of already. ' 

II. On the part of the punMment: 

5. The magnitude of ihe puniriunent : com- 

posed of its intensity and duration ; 

6. The deficiency of the punishment in point 

of eertainty ; 

7. The deficiency of the punishment in point 

of proximity ; 
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* 

^^Yv/ ^ lliequaKt^ of tte puniflhtnent; 



9. The accidental advantage in point of qua- 
lity of a pqnidiment, not strictly needed 
in point of qnuitily ; 

10. The HBO of a pomsbineAt of ti partieolar 

quality^ in the character of a moral 
lesson* 

IIL On the part o/the affenkr : 

11. The responsibility of the clasd of persons 

in a way to offend; 
IS. TbesoDsiliilityof eai^porticol^ 

13. The particular merits or useful qualities 

of any particular offender, in case of a 
punishment which miglit deprive tlie 
community of the benefit of them ; 

14. The multitude of offenders on any parti- 

cular occnoik 
IV* On tktpart of the pukHc/^ 'BXky particular 
conjuncture ; 

15. -The inclination of the peopk/ for or 

against any quantitf or mode of punish- 
ment ; 

16. The inclinations of foreign powers. * 

V. On the part tfthekmt that is^ of the public 
for a continu ance : 

17. The necessity of making small sacrifices, 

in point of preporCioiMitity^- for the eake 
of simplicity. 

xxnn. 

F^^J^ There are senile/ perhap^r^ who, at first sight. 
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may look upon the nicety employed in the adjust- Ci^. 
meot .of such rules* as so wmk Ubmur lost : for ' — vfr^ 
gross ignorance^ ihey will -say, never troublef ^'^^^J^ 
itself about laws, and passion does not calculate, o^in"'*^^' 
But the evil of ignorance admits of cure*: and as 
to the proposition that passion does not calculate, * 
this like most of these very general and oracular 
propositions, is not true. When matters of such 
importance as pain and pleasure are at stake, and 
these in the highest degree (the only matters, in 
short, that can be of importance) who is there 
that does not calculate 2 Men calculate, some 
with less exactness, indeed, some with more : hut 
all men calculate. I would not say, that even a 
madman does not calculate f. Passion calculates, 
more or less, in every man: in diffirent men» 
according to the warmth or coolness of their dis- 
positions : according to the firmness or irritability 
of their minds: according to the nature of the 
motives hy which they are acted upon. Happily, 
of all passions, that is the most given to calcula- 
tion, from the excesses of which, by reason of its 
strength, constancy, and universality, society has 
most to apprehend];: I mean that which corres- 



* See Append, tit. [Promulgation.] 
t There arc few madmen but what are observed to be 
afraid of the strait waistcoat. 
X See ch. zii. [CongeqaenceB.] xxziii. 
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■ 

ponds tdtbe motive of pecDniarymtemt: 80 tliat ^ 

^ V ' these niceties, if such they arc to be called, have 
the best chance of being efficacious, where efficacy 
is of the most importance. 
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CHAP. XV. 

OF THB PROPBRTIB8 TO BB eiVBN TO A LOT OF PITKMHMBMT. 

1. 

It has been shewn what the rules are, which Properties 

•re' to be 

ouffht to be observed in a^iistinff the proportaon vemed by 
Between the pttmshment and the offeree. The 

properties to be given to a lot of punishment, in 
every instance, will of course be such as it stands 
in n^ ot, in order to be capable of being ap- 
plied, in confoi luity to those rulc.^ ; the quality 
will be regulated by the 

The first of those rules, we may rememb^r^ v^aSS^ 
Was, that the quantity of punishment must not be 
less,^ Sit '^iarr ih^ what is sufficient to out- 
weigh the profit of me oflfence : ' sinc^, as ofteA as 
it is less, the whole lot (unless by accident the 
deficiency shcwld be snj^Hed from some of the 

cious. The fifth was, that the punishment ought 
in no case to be more than what is required by 
the several other rules : since, if it be, all that is 
above that quantity is nccdltss. The fourth was, 
that the punishment should be adjusted in such 
manner to each individual offence, that every part 
of the mischief of that offence may have a penalty 
(that is, a tutelary motive) to encounter it ; other- 
VOL. n. D 
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wise, with respect to so much of the ofifence as 
has not a penalty to correspond to it> it is as if 
there were no punishment in the case* Now to 
none of those rules can a lot of punishment he 
conformable, unless, for every variation in point 
of quantity, in the mischief of the species of 
ofifence to whidi it is annexed^ such lot of punish- 
ment admits of a correspondent Tariation. To 
prove this, let the profit of the offence admit of a 
multitude of degrees. Suppose it, then, at any 
one of these degrees : if the punishment he less 
than what is suitable to that degree, it will be 
inefficacious ; it will be so much thrown away : if 
it he more, as far as the diffierence extends, it will 
be needless ; it will therefore be thrown away also 
in that case. 

The first property, therefore, that ought to he 
given to a lot of punishment, b that of heing va- 
riable in point of quantity, in <Jonformity to every 
variation which can take place in either the profit 
or mischief of the ofifence. This property might, 
perhaps, be termed, in a single word, %)ariabiUty. 

m. 

Property s. ^ sccoud propertv, intimately connected with 
the former, may he stiled equahi&tff. It will avail 

but little, that a mode of punishment (proper in 
all other respects) has been established by the 
legislator ; and that capable of heing screwed up 

or let down to any degree tliat can be required ; 
if, after all, whatever degree of it be pitched upon. 
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that same degree shall be liable, according to cir- 
cumstances, to produce a very heavy degree of 
pain^ or a very slight one> or even none at alL In 
this case, as in the former, if circumstances happen 
one way, there will be a great deal of pain pro- 
duced which will be needless: if the other way> 
there will be no pain at all applied, or none that 
will be effkacious. A punishment, when Uable to 
this irregularity^ may be stiled an unequable 
one: when free from it^ an equable one. The 
quantity of pain produced by the punishment 
wili^ it is true, depend in a considerable degree 
upon circumstances distinct from the nature of 
the punishment itself : upon the condition which 
the offender is in, with respect to the circum- 
stances by which Sa man's sensibility is liable to be 
influenced. But the influence of these very cir> 
cumstances will in many cases be reciprocally in- 
fluenced by the nature of the punishment: in 
other words, tiie pain which is produced by any 
mode of punishment, will be the joint effect of 
the punishment which is applied to him, and the 
circumstances in which he is exposed to it Now 
there are some punishments, of which the effect 
may he liable to undergo a greater alteration by 
the influence of such foreign dreumstances, than 
the effect of other punishments is liable to un- 
dergo. So far, then, as this is the case, equability 
or unequability may be regarded as properties 
belonging to the pumshment itself. 
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nr. 

. J An example of a mode of punishment which ig 

ments wi.ich apt to be unequable, is that of banishment, when 

art- H)>t to ^ ^ 

inthiin^."* the locus a quo (or place the party is banished 
«peek. from) is some detenmnate place appcnnted by the 
law, which perhaps the offender cares not whether 
he ever see or no. This is also the case with 
pecumanff or quasi-pecuniary punishment^ when it 
respects some particular species of property, 
which the offender may have been possessed of, 
or not, as it may happen. All these punishments 
may be split down into parcels, and measured out 
with the utmost nicety : being divisible by time, 
at least, if by nothing else. They are not, there- 
fore, any of them defective in point of variability : 
and yet, in many cases, this defect in point of 
equability iriay make them as unfit for use as if 
they were*. 

V. 

Property s. The third ride of proportion was, that where 

Conimensu- 

rabiiitj to two offeuccs come in competition, the punishment 

other pu- , , 

abboHiiita. for - the greater offence must be sufficient to m- 



* By the English law, there are several offences whidi are 
punished by a total forfeiture of moveables, not extending to 
immoveables.' This is the case with suicide, and with certain 
species of iheft and homicide. In some cases, this is the 
principal punishment: in others, even the only one. The 
consequence is, that if a man's tbrtune happens to consist 
iu moveables, he is ruined; if in immoveables, he suffers 
nothing. 
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duce 8 man to prefer the less. Now» to be suffi- 9^^^* 

cient for this purpose, it must be evidently and ^ v ' 
uniibrmly greater : greater, not iu the eyes of 
some men only, but of all men who are liable to 
be in a situation to take their choice between the 
two oifences ; that is, in effect, of . all mankind. In 
other words, the two punishments must be per-* 
fectly commensurable* Hence arises a third pro^ 
perty, vvlucli niay be termed conuHaimyaoUity ; Xo 
wit, with reference to other punishments^. 

VI. 

But punisliments of different kinds arc in very Ho^ two 
few instances uniformly greater one than another ; nilhmelir 
especially when the lowest degrees of that which d^j p«^^ 
19 ordinarily the greater, are compared with the [rdl^wi 
highciit degrees of that which is ordinaiiiy the 
less: in other words, punishments of different 
kinds are in few instances uniformly commensu- 
rable. The only certain and universal means of 
making two lots of punishment perfectly com- 
mensurable, is by making the lesser an ingredient 

* See View of the Hard-Labour BUL Loud. 1778. 
p. 100. 

For the idea of this property, I must acknowledge myself 
indebted to an anonymous letter in the St. James's Chro- 
nicle, of the STth of September 1777; the author of which is 
totally unknown to me. If any one should be disposed to 

think lightly of the instruction, on account of the channel 
by which it was first communicated, let him tell me where I 
can find an idea more iugemous or phginal. 
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Cb*»- in the composition of the greater. This may be 



lesser punishment another quantity punishment 
of the same kind. 2. By adding to it another 

quantity of a different kind. The latter mode is 
not less certain than the former : for though one 
eannot always be absolutely sure> that to the 
same person a given punishment will appear 
greater than another given punishment ; yet one 
may be always absolutely sure, that any given 
punishment, so as it does but come into contem- 
plation, will appear greater than none at all. 

VII. 

Gbaractir^ Agaitt : Pumshment cannot act any further 
irticilncaa. than in as far as the idea of it, and of its connec- 
tion with the oiience, is present in the mind. The 
idea of it, if not present, cannot act at all ; and 
then the punishment itself must be inefficacmts. 
Now, to be present, it must be remembered, and 
to be remembered it must have been learnt. But 
of all punishments that can be imagined, there 
are none of which the connection with the offence 
is either so easily learnt, or so efficaciously re- 
membered, as those of which the idea is already 
in part associated with some part of the idea of 
the offence : which is the case when the one and 
the other have some circumstance that belongs to 
them in common. When this is the ease with a 
punishment and an offence, the punishment is said 
to bear an analogy to, or to be charadenttk of. 




1. By adding to the 
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the offence*. Characteristicalness is^ therefore, a 
fourlli property, which o^ this account ought to 
be given, whenever it can cbnYeniently be giveUi 

to a lot of punishment. 

VIII. 

It is obvious, that the efifect of this contrivance The node oi 

will be the greater, as the analogy is the closer. S^'^r'^ 
The analogy will be the closer, the more material f ^b!!!!!^ 
that drcumstance is, which is in common. Now ^^Stdi^ 
tlie most material circumstance that can belong*"* 
to an offence and a punishment in common^ is the 
hurt or damage which they produce. The closest 
analogy, therefore, that can subsist between an 
offence and the punishment annexed to it, is that 
which subsists between them when the hurt or. 
damage they produce is of the same nature : in 
other words, that which is constituted by the cir- 
cumstance of identity in point of damage;];. Ac- 
cordingly, the mode of punishment, which of all 
others bears the closest analogy to the offence, is 
that which in the proper and exact sense of the 



* See MoBtesq. Esp. des Loix. L. xii. ch. iv. He seemi 
to have the property of characteristicalness in view; but that 
the idea he had of it was very indistiiict, appears from the 
eztravag^ant advantages he attribates to it. 

t See ch. vii. [Actions.] iii. 

t Besides this, there are a variety of other ways in which 
the puaishment may bear an analogy to the offence. This 
will be seen by looking over the table of punishments. 



• r' 
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^; i^' word is termed retaliaikm. Retaliation, therefore, 

A V • 

^ V ' in the few cases in which it is practicable, and not 
too expensive, will have one great advantage over 
every other mode of punishment. 

. IX. 

Property 5. Again : It is the idea only of the punishment 
(or, in other words, the apparent punishment) 
that really acts upon the mind ; the punishment 
itself (the real punishment) acts not any farther 
than as giving rise to that idea. It is the apparent 
punishment, therefore, that does all the service, I 
mean in the way of example, which is the prin- 
cipal object*. It is the real punishment that does 
all the mischieff . Now the ordinary and ohvious 
way of increasing the magnitude of the apparent 
punishment, is by increasing the magnitude of 
the real. The apparent magnitude, however^ 
may to a certain degree he increased hy other less 
expensive means : whenever, therefore, at the 
same time that these less expensive means would 
have answered that purpose, an additional real 
punishment is employed, this additional real pu- 
nishment is needless. As to these less expensive 
means, they consist, 1. in the choice of a parti- 
cular mode of punishment, a punishment of a 
particular quality, independent of the quantity J. 
S. In a particular set of solemmties distinct from 



* See ch. xiii. [Cases unmeet] §1,2. note, 
t lb. SA, par. iii. % See B. I. tit. [Punishmenu.] 
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the pimishment itself, and accompanying the ^"y- 
execution of it*. v- v— 

X. 

A mode of pumshment, according as the ap- riie most ef. 
pearance of it bea» a greater proportion t<rtiie^reiiderit« 

reality, may be said to be the more excmplanf. Lent'eim- 
Now as to what concerns the choice of the meaHs'of ^ 
pnnishment itself^ there is' not any m&kii^ hf*^^' 
which a given quantity of" piinishtAent^-'^n he' 
rendered more exemplary, than by choosing it of 
such a sort as shall bear an anaiiog^ to the dfeace; 
Hence another ii^iUen fer rending the^pi^nish^ 
iiu'iit aualop^ous to, or in other words character** 
istic oi; the oftence. ^ ' • ^ ; ^IJffi: ' 

Punishment, it is still to be remembered, is in prupcrtj 6. 
itself an cxpence : it is in itself an evilf. Accord- 
" ingly the' fifth rule of proportion is; not to pro-' 
^Bfce more of it than what- iis demanded by the^ 
other rules. But this is the case as often as any 
particle of pain is produced, which contributes 
notMngto the- ^flfect proposed. Now if any mode 
of punishment is more apt than another to pro- 
duce any such superfluous and needless pain, it 
Stay be styled unfrugal ; if less, it may be styled 

to be wished for in a mode of punishment. 

• See B. II. tit. [Execution.] 
t Ch. xiii. [Cases unmeet] par. ii. 
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XII. 

FnigJfitj ' '^^^ perfection of frugality^ in a mode of 
p^i^ti(^ puBuhment, is where not only no superfluous 
to pecuniary pain vs produced on the part of the person pu- 

pQiiubmeut . . . 

nished, but even that same operation, by which 
he is subjected to pain, is Qiade to answer the 
purpose of producing pleasure on the part of 
some other person. Understand a profit or stock 
of pleasure of the self-regarding kind : for a 
pleasure of the dissocial kind is produced almost 
of course, on the part of all persons in whose 
breasts the offence has excited the sentiment of 
ill-will. Now this is the case with pecuniary 
punishment, as also with such punidbments of the 
quasi-pecuniary kind as consist in the substraction 
of such a species of possession as is transferable 
from one party to another. The pleasure^ indeed^ 
produced by such an operation, is not in general 
equal to the pain* : it may, however, be so in 
particular drcumstances, as where he, from whom 
the tJung is taken, is very rich, and he, to whom 
it is given, very poor : and, be it what it will, it 
is always so much more than can be produced by 
any other mode of punishment 

xin. 

Sdfru'^^ The properties of exemplarity and frugality 
'^e'diff^' seem to pursue the same'unmediate end, though 
■n/airae. by different courses. Both are occupied in dimi- 

* lb. sole. 
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nishing the ratio of the real suffering to the Chap. 
apparent : but exemplarity tends to increase the — v — ' 
appar^t ; frugality to reduce the real. 

XIV. 

Thus much c'oacerninff the properties to be o^^'^f p«>- 

" * * pertiea of 

given to punishments in general^ to virhatsoever > i ^ io.. 
ofiences they are to be applied. Those which 
follow are of less importance, either as referring 
only to certain offences in particular, or depend- 
ing upon the influence of transitory and local 
circumstances. 

In the first place, the four distinct ends into 
which the main and general end of punishment is 
divisible*, may i>ive rise to so many distinct 
properties, accord iii<T as any pnrricular mode 
of punishment appears to be more particularly 
adapted to the compassing of one or of another 
of those ends. To tliut of cdample^ as being the 
principal one, a particular property has already ^ 
been adapted. There remain the three inferior 
ones of rrfcrmaiion, duMementf and ompmatian* 

XV. 

A leventh property^ therefiore« to be wished for Property r. 
in a mode of punishment, is that of mibtervkncy to ency to re. 
reformation, or reforming tendency. Now any 
punishment is subservient to reformation in pro- 
portion to its quantity: since the greater the 
punishment a man has experienced, the stronger 

* See eh. xui. [Cases uameet] par. ii. note. 



Digitized by Google 



44 OF TU£ P&0P£ILT1£S TO BE GIVEN TO 

Chj». n the tendency it has to create in him an aversion 
^ — V — ' towards the oiieuce which was the cause of it ; 
and that with respect to all ofiences alike. But 
there are certain punishments which, with regard 
to certain offences, have a particular tendency to 
produce that e&ct by reason of their qua^y: 
and where this is the ease, the punishments in 
question, as apphed to the offences in question, 
will pro tanto have the advantage over all others. 
This influence will depend upon the nature of the 
motive which is the cause of the offence : the 
punishment most subservient to reformation will 
be the sort of punishment that is best calculated: 
to invalidate the force of that motive. 

XVI. 

applied Thus, in o£^ces originatiog from the motive 

OTifiiimtSg of ill-will*, that punishment has the strongest 
iniiML jgfQj^jjyjjg tendency, which is best calculated to 

weaken the force of the irascible affections. And 
more particularly, in that sort of ofifence which 

consists in an obstinate refusal, on the part of the 
offender, to do something which is lawfully 
required of himf , and in which the obstinacy is 
in great measure kept up by his resentment 
against those who have an interest- in tbrcing him: 
to compliance, the most efficacious punishment 
seems to be that of confinement to spare diet* 



* See ch. z. [Motives.] 
t SeeB. I* tit. [Offences againit Justice.] 
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XVII. Cha»« 

ThuB, also^ in offences wludriom their birth to ^T'^r^ 

—to otlences 

the joint influence of indolence and pecuniary oi^'gin^Jng 

*' _ * in iiidolejioe 

interest, that punishment seems to possess the joined t o 
tHatoDffGBit reforming tendenqr, whiob is best oid^intaeit. 
eulsted to weaken' ' tiie force' ' of '^e former of 
those dispositions. And more particularly, in the 
casejkol-theft, embeBzlementy and every' species of 

to this ])ur[)()se seems, in most cases, to be that of 
peual labour. v i , • - .4 vaj 

An eighth property to be given to a lot of Property e. 

. . tflicacy 

pumshment m certain oa^s, }& that of efficacy withje^Mxt 
$gMiare^fect #a iiu»MeMM/w^'as to^mig^^ stilad 
Mi¥e liriefiy, disabling efficaaj. This is a property 
which jnay be given in perfec^ou to a lot of 
punishment; and that with much greater cer- 
tainty than the property of snbserviency to re- 
formation. The inconvenience is, that this property 
is apt, in general, to run counter to that of fru- 
gality: there being, in most cases, no certain 
way of disabling a man from doing mischief, 
without, at the same time, disabling him, in a 
great measure, from doing good, either to himself 
or others. The mischief th^efore of the offence 
must be so great as to demand a very considerable 
lot of punishment, for the purpose of example, 
before it can warrant the application of a punish- 
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ment equal to that which is necessary for the 
purpose of disablement* 

XIX. 

—is roost The punishment^ of which the efficacy in this 

ooDspicuoas 

in capital wsY 18 tho greatest, is evidently tiiat of death. 
In this case the efficacy of it is certain. Thb 

accordingly is the punishment peculiarly adapted 
to those cases in which the name of the ofiender, 
so long as he liyes, may be sufficient to keep a 
whole nation in a flame. This will now and then 
be the case with competitors for the sovereignty, 
and leaders of the Actions in civil wars : though, 
when applied to offences of so questionaUe a 
nature, in whicli the question concerning crimi- 
nality turns more upon success than any thing 
else ; an infliction of this sort may *seem more to 
savour of hostility than punishment. At the same 
time this punishment, it is e\ident, is in an 
eminent degree mfrugai ; which forms one among 
the many objection^ there are against the use of 
it, in any but very extraordinary cases*. 

XX. 

Oilier pu- In ordinary cases the purpose may be suffi- 
iin^hich ciently answered by one or other of the various 

It IS to be ^ 

kinds of confinement and banishment : of wbicb, 
imprisonment is the most strict and efficacious. 

For when an offence is so circumstanced that it 
cannot be committed but in a certain place, as is 

* See 6. 1. tit. [PunishoienU.] 
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the case, for the most part, with offences against ^^^^l"* 
the person, all the' law has to do, in order to 
disable the offender from committing it, is to 
prevent his being in that place. In any of the 
offences which connst in the breach or the abuse 
of any kind of tmst, the purpose may be com- 
passed at a still cheaper rate, merely by forfeiture 
of the trust : and in general, in any of those 
oflfenees which can only be comnutted under 
favour of some relation in which the olfender 
stands with reference to any person, or sets of 
persons, merely by forfeiture of that relation: 
that is, of the right of continuing to reap the 
advantages belonging to it. This is the case, for 
instance, with any of those offences which consist 
in an abuse of the privileges of marriage, or of 
the liberty of carrying on any lucrative or other 
occupation. 



The fdnth property is that of mhierokncy to rropert^ 9, 
compensation. This property of punishment^ if it ^ncjTo*^ 
be ffittdictm compensation that is ui view, will, ^^^'^ 
with little variation, be in proportion to the quan- 
tity : if lucrative, it is tlie peculiar and character- 
istic property of pecuniary punishment. 

ZXIL 

In the rear of all these properties may beP«o- 
introduced that of popularity; a very fleeting and Popularity, 
indeterminate kind of property, which may belong 
to a lot of punishment one moment, and be lost 
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^xv*' '^^^^^ popularity is meant the pro- 

^' ' perty of being acceptablej or ratiier not unac- 
ceptable, to the bulk of the people, among whom 
it is proposed to be established. In strictness of 
speech, it should rather be called absence of unpo- 
pularity : for it cannot be expected^ m regard to 
such a matter as punishment, that any species or 
lot of it should be positively acceptable and 
grateful to the people: it is sufficient^ for the 
most part, if they have no decided aversion to the 
thoughts of it. Now the property of character- 
isticalnessj above noticed, seems to go as fiir 
towiBurds conciliating the approbation of Ihe people 
to a mode of punishment, as any ; insomuch that 
popularity may be regarded as a kind of secondary 
quality, depending upon that of characteristilcal- 
ness*. The use of inserting;- this property in the 
catalogue, is chiefly to make it serve by way of 
memento to the legislator not to introduce, with- 
out a cogent necessity, any mode or lot of punish- 
ment, towards which he happens to perceive any 



Character- * "^^^ property of characteristicalness, therefore, is useful 
jjjj^U^ in a mode of punishment in three different ways: 1. It 
punbiuuent, renders a mode of punishment, before infliction, more easy 
bieT 1'.*°^ to be borne in mind : % It ensbles it, especially after inflic- 
emplary : fion, to make the stronger impression, when it is there ; that 
popolnw renders it the more exemplary : 3. It tends to render it 
more acceptable to the people, that is, it renders it the more 
popular* 
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violent aversion entertained by the body of the 
people. ' — — ' 

zzni. 

The effects of unpopularity in a mode of pu- Mischief* 
nishment are analogous to those of unfrugality. from tin' till. 
The unnecessary pain which denominates a pu-£ra"pm»b. 
nishment unfrugal, is most apt to be that which romelit*** 
is produced on the part of the o^ender. A portion p™°pif .^Td 
of superfluous pain is in like manner produced tt^^j^li^ 
when the punishmtot is unpopular : but in this 
case it is produced on the part of persons alto- 
gether innocent, the people at large. This is , 
already one mischief ; and another is, the weak- 
ness which it is apt to introduce into the law. 
When the people are satisfied with the law, they 
Yoluntarily lend their assistance ui the execution : 
when they are dissatisfied, they will naturally 
withhold that assistance ; it is well if they do not. 
take a positiye part in raismg impediments. This 
contributes greatly to the uncertainty of the 
punishment; by which, in the first instance, the 
frequency of the offence recdres an increase. In 
process of time that defidency, as usual, is apt to 
draw on an encrease in magnitude : an addition 
of a certain quantity which otherwise would be 
needier*. 

XXIV. 

This property, it is to be observed, necessarily Tbu pro- 
perty sup- 

* See ch, xiii. [Cabes unmeet] § v. 
VOL. II. E 
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Sj^^^' ' supposes, on die part <tf the people, some preju- 
j^^^^^^r^dice OK other, which it is the business of the legis- 
jodioewMch lator to endeavour to correct. For if the aversion 

the legislator 

to the punishment in question were grounded on 
the principle of u^ty, the punislunent would be 
such as, on other accounts, ought not to be 
employed : in which case its popularity or unpo- 
pularity would nerer be worth drawing into ques- 
iion. It is property therefore a property not ao 
much of the punishment as of the people : a 
disposidon lo ententaln ata unreattonal^ dislike 
against an object wMch merits their approbation. 
It is the sign also of another property, to wit, 
indolence or weldcness, on the part of the 
later : fn 'Mtflbkihg Ae people, ^ Ihe want of 
some instruction, which ought to be and might be 
given them, to quarrel witli their own interest. 
• Be this as it may, so loi^ us asny such 'dissatis- 
faction subsists, "it behoves -the legislator to have 
an eye to it, as much as if it were ever so well 
grounded* £y^ natbn is liable to have its 
prejudices end its calces, ^tAAch it is the business 
of the leg^lator to look out for, to study, and to 
cure*. 



Projiertjfii^ The eleventh and last of all the properties that 
%. seem to be requisite in a lot of punishment, is 



See ch. xiii. [Cases nnmeet] ^ iv.'par. iv. 
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that of remissibiiUif*, The general presumption 
is, that when pmudimeiit is i^lied, punishment 
is needful : Hiat it ought to be applied, and there- 
fore cannot want to be remitted. But in very 
particular, and those always very deplorable cases, 
it may by aeddent happen otherwise. It may 
happen that punishment shall have been inflicted, 
where, according to the intention of the law itself, 
it ought not to have been inflieted : that is, where 
the sufferer is innocent of the oflfenoe. At the 
time of the sentence passed he appeared guilty: 
but since then, accident has brought his inno- 
cence to light. This being the case, so much of 
the destined punishment as he has suflPered already, 
there is no help for. The business is then to &ee 
lum from as much as is yet to come. But is 
there any yet to come ? There is very little 
chance of their being any, unless it be so much as 
consists of ehramcal punishment: sudi as ii»- 
prisomnent, banishment, penal labour, and the 
like. So much as consists in acute punishment, 
to wit wliere the peiial process itself is over pro- 
smtly, however permanent the punishment may 
be in its effects, may be considered as irremissible. 
Thu is die case, tot example, with whippng, 
branding, mutiladon, and capital punishment. 
The most perfectly irremissible of any is capital 
punishment. For though other punishments can- 



* See View of the Hard Labour Bill, p. 109. 
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Chap iiot^ wheu they are over, .be remitted, they may 
be compensated for ; and although the ' unfor- 
tunate victim cannot be put into the same con- 
dition, yet possibly means may be found of putting 
him into as good a condition, as he would have 
been in if he had never suffered. This may in 
general be done very effectually where the pu- 
nishment has been no other than pecuniary. 

There is another case in which the property of 
lemissibility may appear to be of use : this is, 
where, although the offender has been justly 
punished, yet on aecotmt of some good behaviour 
of his, displayed at a time subsequent to that of 
the commencement of the punishment, it may 
seem expedient to remit a part of it. But this it 
can scarcely be, if the proportion of the punish- 
ment is, in other respects, what it ought to be. 
The purpose of example is the more important 
object, in comparison of that of reformatian*. It 
is not very likely, that less ])nnishment should be 
required for the former purpose than for the 
latter. For it must be rather an extraordinary 
case, if a punishment, which is suffident to deter 
a man who has only thought of it for a few 
moments, should not be sufficient to deter a man 
who has been feeling it all the time. Whatever, 
then, is required for the purpose of example, 
must abide at all events: it is not any reformation 

* See ch xiii. [Cases unmeet] ii. note. 
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on the part of th^ offender, that can warrant the 
remitting of any part of itt if it could, a man 
would have nothing to do but to reform imme- 
diately, and so free himself from the greatest part 
of that punishment which was deiemed necessary. 
In order, then, to warrant the remitting of any 
part of a punishment upon this ground, it must 
first be supposed that the punishment at first 
appointed was more than was necessary for the 
purpose of example, and consequently that a part 
of it was medlm upon the whole. Tlus, indeedj 
is apt enough to be the case, under the. imperfect 
systems that are as yet on loot : and therefore, 
during the continuance of those systems, the pro- 
perty of remissibility may, on this second ground 
likewise, as well as on the former, be deemed a 
useful one. But this would not be the case in 
any new-constructed system, in which the rules 
. of proportion aboTC laid down should be observed. . 
In such a system, therefore, the utility of this 
property would rest solely on the former ground. 

XXVI. 

Upon taking a survey of the various possible To oiitain'' 

1 /» • 1 • '11 these 

modes of punishment, it will appear evidently, propertin» 
«that there is not any one of .them .that possesses ^iTbT"^ 
all the aboye^ properties in perfection. To do the 
best that can be done in the way of punishment, 
it will therefore be necessary, upon most occasions, 
. to compound them, and make them into complex 
lots, each consisting of a number of different 
modes of punisliment put tojg^ether : the nature 
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■ 

^AP. and propordomi of the constiflieiit parts of eaeh 
^ V ^ lot being difl'erent, according to the nature o£ the 
offence whidi k is designed to combat* 

xxyn. 

The forego- It mav not be amiss to bring together, and 

logpioper- 

ties recapi- eidiibit in one view, the eleven properties above 
estabbsfaed. They are as follaws : 

Two of them are concerned in establishing a 
proper proportion between a single offence and 
its punishment ; viz. 

1. Variability. 

2. Equability. 

One^ in establishing a proportion, betwe^ 
more offences than one, and more pumslmtents 
than one ; viz. 

3. Commensurability. 

A fourth eontributes to place the punishment 
in that situation in which alone it can be effiea- 
cious ; and at the same time to be bestowing on 
it the two farther properties of ezemplarity and 
popuhirity ; via. 

4. Characteristicalness. 

Two others are concerned in excluding all use- 
less punisfamisnt ; the one indirectly, by heighten- 
ing the efficacy of what is useful; the other in a 
direct way ; viz. 

5* £xenq[>laiity. 
6. Frugality. 
Three others contribute severally to the three 
inferioK ends of punishment ; viz. 

7* Sttbsenriency to refiormatacm. 
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8. Efficacy, In disabling. 
9* Subserviency to compensation.. 

Another property tends to exclude a collateral 
mischief^ which a particular mode of punishmeut 
is liable aocident^ly to produee ; vis. 

10. Popularity. 

The remaining property tends to palliate a 
miscfaiefi, which all punishment, as such, is liable 
accidentally to produce ; viz. 

1 1 . Remissibility. 

The properties of commensur«biUty, charac- ^ 
teristicalness, exemplarity, subserviency to re- 
formation, and efficacy in disabling, are more 
particularly calculated tp augment the pprfrt 
which is to be made by punishment : fru^^ty^ 
subserviency to compensation, "popularity, and re- 
missibility, to diminish the expence : variability 
and equability are alike subservient to both those 
purposes. 

xxvni. 

We now come to take a general survey of^^jj^^ 
the system of ogmcui thai is, of sttdi ad* ^ ^^^'^'^"'"^ 
which, on account of the ndsdiievotir 
they have a natural tendency to produce, and 
in the vi^w of puttiiig a $top to those conse- 
quences, may be proper to annex a certain 
artijkial consequence, consisting of punishment, 
to be inflicted on the authors of such acts, 
according to the principles just established. 
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CHAP. XVI. 
§ 1. cukMst OF omvcis. 

I. 

pi.tinc^ *It is necessary, at the outset, to make a distmc-' 

between ^ 

what we tion between such acts as m e or may be, and 

oftooesand 
what ought . 

tu be. 

Method * This chapter is an attempt to put our ideas of otiences 
thefbMmving >"^^ exact method* The particular uses o{ method are 
dinnoua. various : but the general one is, to enable men to nnder- 
ttand the things that are the subjects of it. To understand 
a thing, is to be acquainted with its qualities or properties. 
Of these properties, some are common to it with other 
things ; the rest, peentiar. But the qualities which are pe- 
culiar to any one sort of thing are few indeed, in comparison 
with those which are common to it with other things. To 
make it known in respect of its difference, would, therefore be 
doing little, unless it were made known, also by its genus. 
To understand it perfectly, a man mnst therefore be informed 
of the.points in which it agrees, as well as of those- in which 
It disagrees, with all other' things. When a nmaber of 
objects, composing a lo^al whole, are to be considered 
together, all of these possessing with respect to one another 
a certain congruency or agreement denoted by a certain 
name, there is but one way of giving a perfect knowledge of 
their nature ; and that is, by distributing them into a system 
of parcels, each of them a part, either of some other parcel, 
or, at any rate, of the common whole. This can only be 
done in the way of bipartUion^ dividing each superior branch 
into two, and but two, immediately subordinate ones ; he^n* 
^ ing with the logical whole, dividing that into two paru, then 
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such as ought to be offences. Any act mai/ be an ^*y^' 
ofience^ which th^y whom the community are iu 



each of UuMe parti into tiro othen ; and lo on. These firtt- 
dittingtushed parts agree in respect of those properties whichr 
belong to the whole : they differ in respect of those proper- 
ties which are pecoliar to each. To divide the whole into 

more than two parcels at once, for example into three, would 
not answer the purpose ; for, in fact, it is but two objects 
that the mind can compare together exactly at the same 
time. Thus then, let us endeavour to deal with offences ; o'' 
rather, strictly speaking, with acts which possess such pro- 
perties as seem to indicate them fit to be constituted offences. 
The task is arduous i and, as pet at least, perhaps for ever, 
aboye our force. There' is no speaking of objects but by 
their names : but the business of giving them names has 
always been prior to the true and perfect knowledge of their 
natures. Objects the most dissimilar have been spoken of 
and treated as if their properties were the same. Objects the 
most similar have been spoken of and treated as if they had 
scarce any thing in common. Whatever discoveries may be 
made concerning' them, how different soever their con- 
gruencies and disagreements may be found to be from those 
which are indicated by their names, it is not without the 
utmost difficulty that any means can be found out of ex- 
pressing those discoveries 6y a conformable .set of names. 
Change the import of the old names, and you are in perpe- 
tual danger of being misunderstood: introduce an intire new 
set of names, and you are sure not to be understood at aU. 
Complete success, then, is, as yet at least, unattainable. But 
an attempt, though imperfect, may have its use : and, at the 
worst, it may accelerate the arrival of that perfect system, 
the possession of which will be the happiness of some ma- 
turer age. Gross ignorance descries no difficulties; im- 
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C";}f« the habit of obeying shall be pleased to make 
^ v ** one : that is, any act which they shidl be pleased 
* to prohibit or to punish. But, upon the prin- 
ciple of utility, such acts alone might to be made 
oflbnces, as the good of the commumty reqfaires 
should be made so. 

II. 

No act The good of the community camiot requireia 

ought to be »t «» t-*i_» 

an offence that any act should he made an offence, whieh is 

but what U 1 . 1 1 . 1 1 J • 

detrimental not liable, in some way or other, to be detn- 

lo the com- . , ^ 

nmii^. mental to the commumty. For m the case of 
such an act, alf punishment is grot^ndless*. 

in. 

To be so, it But if the whole assemblage of any number of 

must be de- .i i • 

triinniiai to mdividuals bo consideied as constituting an imar* 

■one ore or . i i * i 

more ot it8 guiary compound ball/, a community or political 
state ; any act that is detrimental to any one or 
more of those members is, as to so much of its 
eflbcts, detrimental to the siatc-^ 

IV. 

TbeM majr An act cauuot be detrunental to a state, but 

De 



able or not by being detrimental to some one or more of the 

individuals that compose it. But these indivi- 
duals may either be assemble or uflimignable* 



perfect knoirledgpe finds them oat, wid- strugi^ willi then : 
it must be perfect knowledge that overcomes them. 
* See di.- xiii. [Gases nomeet] § ii. 1. 

Persons t [Assignable.] That is, either by naoie, or at least by 
JjJgiwW^ descriptiou, m such maaner as to be sujficieiiUy disUi^uished 
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■ 

Y. Ch a p. 

XVI. 



When there is any assignable individual to 
whom an offence U detrimeatal, that person may J^J^L^i^' 



eitihier be a person ^her than die oflSmder, or the 

onender himself. 

VI. 

0£fences that are detrimental, in the first in- ciau i. 
rtniee, to a<»ign.ble per«H>s otiier diui the of-^'^ 

fender, may be termed by one common name, 
tffcmi i^ttmt MvmduttU* And of these may be 
eomposed the 1st class of oflbnces* To contrast 

them with offences of the ild and 4th classes, 
it may also sometimes be conTenieut to stile them 
prnMtfeoflfeDces. To contrast them at the same 
time with offences of the 3d class^ they may be 
stiled private extra-^egardii^ (^nces. 

VII. 

When it appears, in general^ that there are Chnt. 

persons to whom the act m question may be de- offiuccs. 
trimental, but sudi persons cannot be indivir 
dually aSngned, the drcle within whidi it appears 
that they may be lb und, is either of less extent 
than that which comprizes the whole community, 
or not* If of less, the persons comprLsed within 
this lesser circle may be considered for this 
purpose as composing a body of themselves; 



from all'others ; for instanoe, by the circumstance of being 
the owner or occupier of such and such goods. See B. !• tit. 
[Personafcioii.] Supra, ch. xii. [CouseqiieiicA] xv. 
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comprized within, but distinguishable froin> the 
greater body of the whole community. The 
circumstance that constitutes the union between 
the members of this lesser body, may be either 

their residence within a particular place, or, in 
short, any other less explicit principle of union^ 
which may serve to distinguish them from the 
remaining members of the community. In the 
first case, the act may be stiled an qfftiux agaimt 
a neighbaurhood : in the second^ an olfence against 
a particular class of persons in the community. 
Offences, then, against a class or neighbourhood, 
may, together, constitute the 2d class of offences*. 
To contrast them irith private offences on the one 
hand, and public on the other, they may also be 
stiled semi-public offences. 



Limits be- * With regard to offences against a class or neighbour- 

vate^srmi- hood, it is evident, that the fewer ihc individuals are, of 

P"^'l*^» which such class is composed, and the narrower that neigh- 
pnwie of- 

ffnceA, are, bourhood is, the more likely are the persons, to whom the 

^l^^g^ offence is detrimental, to become assignable ; insomuch thatv 

(indis- in some cases, it may be difficult to determine conceraine a 

tiQsuuhalile* , 

g^iren offence, whether it be an offence against indinduab, 
• or against a dass or neigfabonrhood. It is evident also, that 
the larger the class or neighbourhood is, the more -it ap- 
proaches to a coincidence with the great body of the state. 

The three classes, therefore, are liable, to a certain degree, 
to run into one another, and be confounded. But this is no 
more than what is the case, more or less, with all those ideal 
compartments under which men are wont to distribute objects 
for the convenience of discourse. 
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VIII, CmA9, 

XVI. 

Offences, which in the first instance are detri- ^rr^^r' 
mental to the offender himself, and to no one else, StiJ-regard- 

ingoSenoM. 

unless it be by their being detrimental to himself, 
may serve to compose a third class. To contrast 
them the better with offences of the first, second, 
and fourth classes* all which are of a franniice 
nature, they might be stiled intrannthe* ofifences ; 
but still better, self-regarding. 

The fourth class may be composed of such acts ciut 4. 

Public al> 

as ought to be made offences, on account of the fencefc 
distant mischief which they threaten to bring 
upon an unasngnable indefinite multitude of the 
whole number of individuals, of which the com- 
munity is composed : although no particular indi- 
vidual should i^pear more likely to be a sufferer 
by them than another. These may be called 
public offences, or offences against the state. 

X. 

A fifth class, or appendix, may be composed of cibm 5. 

, T 1 • Multiform^ 

such acts as, accordmg to the circumstances m offeiKes,»i«. 
which they are committed, and more particularly by falsehocxl 
according to the purposes to which they Bxel^^^u 
applied, may be detrimental in any one of the 
ways in which the act of one man can be detri- 
mental to another. These may be termed fmlti^ 
form, or heterogeneous offences^* Offences ihat 

* See ch. vii. [Actions] xiii. 

t 1. Offences falsehood: 2. Offences against trtUu See'^.^P^'' 
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are in this case may be reduced to two great 
heads : h Oflfenoes hyfalaehaod: and; ii. Oflhnoes 
against truti* 



language an also par. XX. to XXX. and par. LXVI. Maturer views 
^JJ^JJg^ have suggested the feasibility, and the means, of ridding 
menu the system of this anomalous excrescence. Instead of 
conaideiiBg these as to naiiy divisions of offences, diTided 
into genera, correspondent and collateral to the several 
genera distingaisbed by other appellations, they may be 
considered as so many specific di^erences, respectirely 
affpficable to those genera, Thos» in fhe case of a dmpk 
personal injury y in the operation of which a plan of falsehood 
has been employed : it seems more simple and more natural, 
to consider the ofience thus committed as a particular 
species or modification of the genus of offence termed a simple 
personal injury, than to consider the simple personal injury, 
when effected by such means, as a modification of the dt- 
o»ioii of offences entitled Offeneet Hmmgh fahehood. By 
Ibis means the drcnmstaaces <yf 4iie intervention of &lae- 
bopd as an instmment, and of Ihn eiistenoe of a paiu 
tieular obligation of the nature of a trust, will be reduced 
to a par with various other classes of circumstances 
capable of atfording grounds of modification, commonly of 
aggravation or extenuation, to various genera of offences : 
instance, Premeditation, and conspiracy, on the one hand ; 
Provocation reoeiaed, and intoxicaiionf on the other. This 
dass will appear, but too. plainly, as a kind of botoh in 
oomparison of the nest. But snch is the fate of science, and 
more particularly of the moral bnnch; the distribution of 

■ 

. things must in a great measure be dependent on their names : 
arrangement, the work of mature reflection, must be ruled 
by nomenclature, thewoik of popular caprice. 

In the book of the laws, offences must therefore be treated 
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§ 2. Divisions and sub^visions. 

XI. 

Let us see by wiiat method tihese classes may 

Class 1 

be farther sub-divided. First, then, with regard i. Offences 
offences against individuals. Hfia^v^ 



of as much as possible under their accustomed names. Ge- 
nericaUerms, wbich are in continual use, and which express 
ideas for which there are no other teimft in use, cumot safely 
be dUeaided. When any such occur, which cannot be 
brought to quadrate with auch a plan of classification as 
appears to be most convement upon the whole, what then 
Is to be done t There seems to be bat one thing ; which is, 
to retain and annex them to Ihe regular pait •ef . iSke 
syBtsm in the form of an appendix. Thou^ they cannot, 
when entire, be made to rank under any of the class^is esta- 
blished in the rest of the system, the divisions to which they 
give title may be broken down into lesser divisions, which 
may not be alike intractable. By tliis means, how discordant 
socTer with the rest of the system tiiey may appear to be at 
first sigbti on a dessf inspection diey may be imaA oaii- 
fbinuAfle. 

This «rast inevitably biB the case with the names of «flbiMes, irreguiaiity 
>wlrieh areeo vanous and univenna in Aeir n«lnic^«s«ote*^*^^^ 
capable, each of Ihem, of doing \vbatever misehief •can be 
done by any other kind or kinds of oflences whattsoever. 

Offences of this description may well be called anomalous. 

Such offences, it is plain, cannot b«t shew themselves which 

equally intractable under every kind of system. Upon what- """M 

» •' J J I avoided on 

ever primuple the system be constructed, they cannot, any any other 
of them, with any degree of propriety, be confined to any ******* 
one diYision. If, theesfere, they oonsCitute a blemish in the 
^tresent system, It is soch a UamMh as oould'not be avoided 
but aC the expenee^ef a greater. The dass they .am here 
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xvl' present period of existence^ a man's 

^ y V ^j ' being and well-beings bis happiness and his se- 

^Condi" ^^^^^y ' ^ word, his pleasures and his immunity 
tion, 6- Per- from pains, are all dependant, more or less, in 

ton Mad pro- 7* , 

perty -c^ the first place, upon bis awn person ; in the next 
. place, upon the Merior obfeets that surround him. 
These objects are either things, or othei' persons* 
Under one or other of these classes must evidently 
be comprised erery sort of extenor object, by 
means of which his interest can be affected. If 
then, by means of any ofience^ a man should on 
any occasion become a sufferer, it must be in one 
or other of two ways : 1. abiokUely, to wit, imme- 
diately in his own person ; in which case the 
offence may be said to be an offence against his 
person : or, 2. rdatwely by reason of some matt- 
rial* '\ relation which he bears to the before- 



thrown into iirill trarerse, in its subofdinate ramifioations, 
the other daises and divisions of the present system : true, 
but. BO would they of any other. An irregnlaitty, and that 
but a superficial one, is a less evil than eontinoal error and 

contradiction. Bat even this slight deviation, which the 
fashion of language seemed to render unavoidable at the 
outset, we shall soon find occasion to correct as we advance. 
For though the first great parcels into which the offences of 
this class are divided are not referable, any of them, to any 
of the former classes^ yet the subsequent lesser subdiTisions 
ore. 

* See eh, vii. [Actions] iii. and zai?. 
'In what t % by reason of the word rtUOkm, this part of the divi- 
^^^1^ s>on should appear obscure, the unknown term may be got 
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mentioned exterior objects may happen to bear, in 

the way of causality (See ch. vii. Actions, par. 24.) ' — ^ — ' 

to his happiness. Now in as far as a man is in a 

rid of in the following manner. Our ideas are derived, all and pdnde* 
of them, from the senses ; pleasurable and painful ones, tiferelaSoInm 
therefore, among the rest : consequently, from the operation ^^^^^^ 
of sensible objects upon our senses. A man's happiness, jects. 
then, maybe said to depend more or less upon the relation 
he bears to any sensible object, when such subject is in a 
way lihat stands' a chance, greater or less, of prodacing to 
him, or averting firom him, pain or pleasnie. Now this, if 
at all, it must do in one or other of* two ways; 1. In an 
eeOioe way, properly so called ; viz. by motion : or, 2. In a 
pastive or qniescent way, by being moved to, or acted upon: 
and in either case, either, 1. in an immediate way, by acting 
upon, or being acted on by, the organs of sense, without the 
intervention of any other external object : or, 2. in a more or 
less remote way, by acting upon, or being acted on by, some 
other eitemal object, which (with the intervention of a 
greater or less number of such objects, and at the end of 
more or less considerable intervals of time) will come at 
length to act upon, or be acted upon by, those organs. And 
this'is equally true* whether the external objects in question 
be things or persons. It is also equally true of pains and 
pleasures of the mind, as of those of the body : all the dif- 
ference is, that in the production of these, the pleasure or 
pain may result immediately from the perception which it 
accompanies : in the production of those of the mind, it can- 
not result from the action of an object of sense, any other- 
wise than by ossodalioii ; to wit, by means of some connection 
which the perception has contracted with certain prior ones, 
lodged already in the memory*. 

* See ch. V. [Fleisam and Fiins] xv. sxxK Ch. x. [Ifodm] niiv* note* 

voL.n. p 
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way to derive either happiness or security from 
any object which belongs to the dass of things, 
such thing is said to be his pi^operty, or at least he 
is said to have a property or an interest therein : 
an ofenccj therefore, which tends to lessen Hie 
facility he might otherwise have of derimg 
happiness or security from an object which be- 
longs to the class of things, may be stiled an 
ofibnce against his property. With regard to 
persons, in as far as, from objects of this class, a 
man is in a way to derive happiness or security, 
it is in virtue of tiieir services: in virtue of some 
services, which, by one sort of inducement or 
another, they may be disposed to render him*. 
Now, then, take any man, by way of ezamiple, 
and the dispodtion, whatever it may be, which he 
may be in to render you service, either has no 
other connection to ^e birth or support to it, 
ihan the general, one which binds him to the 
whole species, or it has some other connection 
more particular. In the latter case^ such a con- 
nection may be spoken of as constitating, in your 
favour, a kind of fictitious or incorporeal object 
of property, which is stiled your condition. An 
offence, therefore, the tendency of which is to 
lessen the facility you might* ofhmnse have of 
deriving happiness from the services of a person 
thus specialty connected with you, may be stiled 

ft. 

* See ch. x. [H(rf olives.] 
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an ofibnce agaitist your coiiditioiiiiilife, or amphf 
against your condition. Conditions in life must 

evidently be as various as the relations by which 
ihej are ooootstituted. This will be seen more 
porticidarly farther on. In the tnean time, ihose 
of husband, wife, parent, child, master, servant, 
citizen of such or such a dty^ natural-born subject 
of such or such a country^ may answer the pur- 
pose of examples. 

Where there is no such particular connection, 
or (what comes to the same thing) where the 
disposition, whateter it may be, which a man is 
in to render you service^ is not considered as de- 
pending upon such connection, but ramply upon 
the good-will he bears to you ; in such ease, in 
order to express what chance you have of de- 
riving a benefit horn his services, a kind of 
fictitious object of property is spoken of, as being 
constituted in your favour, and is called your 
reputation. An offence, therefore, the tendency 
of which is to lessen the facility you might other- 
wise have had of deriving happiness or security 
from the services of persons at large, whether 
€X>nnected with you or not by any special tie, 
uiay be stiled an offisnce against your reputation. 
It appears, theiefore, that if by any offence an 
individual becomes a sufferer, it must be in one 
or other of the four points above-mentioned ; vis. 
his person, his property, his condition in life, or 
his reputation. These soures of distinction, then. 
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^"Y* may serve to form so many subordinate divisions. 
' — >^ — ' If any offences should be found to affect a person 
in more than one of these p<»nt8 at the same 
time, such offences may respectively be put under 
so many separate divisions ; and such compound 
divinons may be subjoined to the preceding 
nmple ones. The several divisions (simple and 
compound together) which are hereinafter esta- 
blished, stand as follows : !• OSences against 
person. 2. Offences against reputation. 3. Of- 
fences against property. 4. Offences against 
condition. 5. Offences agmnst person and pro- 
perty together. 6. Offences against person and 
reputation together*. 

XII. 

Div»ioru of Next with regard tojsemi-public ofifences. Pain, 
1. oflfeneet conndered with reference to the time of the act 

ulSt/.^ ^ from which it is liable to issue, must, it is evident, 
be either present, past, or future. In as £u: as it 



* Sabteqnent consideration has here suggested several 
alterations. Hie necessity of adding, to property, power, 
in the eharai^r of a distinguishable as well es ▼alnable ob- 
ject or subject-matter of possession, has presented itself to 
view: and in regard to the fictitious entity here termed eon' 
difion (for shortness instead of saying condition in life,) it has 
been observed to be a sort of composite object, compounded 
of property, reputation, potuer, and right to services. For 
this composite object the more proper place was therefore at 
the tail of the several timph ones. — Note 6y the Editor, 



V 
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is either present or past, it caimot be the result 
of any act which comes under the description of a 

semi-public offence : for if it be present or past, 
the individuals who experience, or who have 
experienoed, it are amgnable*. There remains 
that sort of mischief, which, if it ever come to 
exist at all, is as yet but future : mischief, thus 
circumstanced, takes the name of datigerf* Now, 
then, when by means of .the act of any person a 
whole neighbourhood, or other class of persons, 
are exposed to danger, this danger must either 
be kaeniumal on his part, or unintentwnal%. If 
unintentional, such danger, when it is converted 
into actual mischief, takes the name of a calamity: 
offences, productive of such danger, may be stiled 
semi-public offences operating through calamity; or, 
more briefly, offences through calamity. If the 
danger be intentional, insomuch that it might be 
produced, and might convert itself into actual 
mischief, without the concurrence of any calamity, 
it may be said to originate in m&re deUnguency : 
oflfences, then, which, without the concurrence of 
any calamity, tend to produce such danger as 
dbturbs the security of a local, or other subor- 
dinate class of persons, may be stiled send^tubUc ' 
offences- cperating^ merely by delinquency, or more 
briefly, offences of mere deUnquency. 

* Supra, iv. note. t See cfa. xii. [ConsequenceB J 
X See Ch. viii. [InteiitioiiaHty.] 
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xnu 

With regard to any farther sub-divinonsy of- 

fences against calamity will depend npon the 
through ov- nature of the several calamities to which man, 

lamitj, 

and the several thin^ that are of use to hini« 
stand eicposed. These will be considered, in 
another place*.- 

xrvl 

Semi-public ofiences of mere delinquency^ will 

rj, follow the method of division applied to offences 
^rrespond agalnst individuals. It will easily be conceived, 

with the di- , V . « A 

Tiflkmsof that whatever pain or mconvemence any giv^ 

fei^^ individual may be made to suffer, to the danger 
f of that pain or inconvenience may any number of 
individuals, assignable or not assignable, be ex- 
posed. Now there are four points or articles, as 
we have seen, in respect to which an individual 
may be made to su£fer pain or inconvenience. If 
then, with respect to any one of them, the con- 
nection of causes and effects is such, that to the. 
' danger of suffering in that article a number of 
persons, who individually are not assignable, may, 
* - - ■ -■ 

* See B. I. tit. [Semi-public offeaces.] In the mean time 
'that of pettiienee may fl«hre as an exan^. A man, without 
any intention of giving birth to such a calamity, may ^pose 
a ndghbourhood to the danger of it, by breaking quarcaUine 
or< violating any of those other preyentive regulations which 
governments, at certain conjunctures, may find it expedient 
to have recourse to, for the purpose of guarding against 
Auch danger. 
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by the delinquency of one person, be exposed, 
«.ch article will fonn a ground of distinction on ^ 
which a particular sub-division of semi-public 
ofieuces mil) be established : if, with respect to 
nay such article, no such eiiect can take place^ 
that ground of distinction will lie for the present 
unoccupied : ready, however, upon any change of 
circumstances, or in the manner of viewing the 
subject, to receive a correspondent subdivision of 
offences, if ever it -should seem necessary that any 
such offences should be created. 

XV. 

We come next to self-regarding ofibnces^ or, ' " > » of 
more properly, to acts productive in the first in-incidewiUi 
staiuc ol no other than a self-regarding- mischief: ciaasi. 
acts which, if in any instance it be thought fit to 
constitute them o£fences, will come under the 
dciiomination ol offences against one's self. This 
class will not for the present give us much trouble. 
For it is evident, that in whatever points a man is 
vulnerable by the hand of another, in the same 
points may he be conceived to be vulnerable by 
his own. Whatever divisions therefore will serve 
for the first class, the same will serve for this. 
As to the questions. What acts are productive of 
a mischief of ifab stamp ? and, among such as are, 
which it may, and which it may not, be worih 
while* to treat upon the foothig of offences? 



* See eh. siii. [Cases unmeet] \ 
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^^£- these are points^ the latter of which at least is, 
V ' too unsettled, and too open to controversy, to be 
laid down with that degree of confidence which 
is implied in the exhibition of properties which are 
made use of as the groundwork of an arrange- 
ment. . Properties for this purpose ought to.be 
such as shew themselTes at first glance, and appear 
to belong to the subject beyond dispute. 

. XVI. 

cl'a^'V Public offences may be distributed under eleven 
divisions*. 1. Offences against £f#eh«r/ security* 



EiiMust]«« * part of the analyus, I have found it necessary 

method de- fo deviate in some degree ftona the jngid rales of the eihans* 
tive method I set out with. By me, or by some one else* this 
-method may, perhaps, be more strictly pursued at some ma- 

turer period of the science. At present, the benefit that 
might result from the unrelaxed observance of it, seemed so 
precarious, that I could not help doubting whether it would 
pay for the delay and trouble. Doubtless such a method i& 
eminently instructive : but the fatigue of following it ont is 
•0 great, not only to the author, but probably also to the 
reader, that if carried to its utmost length at the first at- 
tempti it might perhaps do more disservice in the way of 
disgust, than service in the way of infbrmation. For know- 
ledge, like physic, how salutary soever in itself, becomes no 
longer of any use, when made too unpalatable to be swal- 
lowed. Mean time, it cannot but be a mortifying circum- 
stance to a writer, who is sensible of the importance of his 
subject, and anxious to do it justice, to find himself obliged 
to exhibit what he perceives to be faulty, with any view, bow 
indistinct soever, of something more perfect before his eyes. 
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2. Offences against justice, 3. Offences against 
the preventive branch of the police, 4. Offences ' — >^ 
against the public yoncr. 5. Offences agaiwt the 
jMwt/m encrease of llie national felicity, 6. Of* 
fences against the public weaUh. 7. Offences 
against p^ukaion. S. Offences against HhejuHomU 
weaUh.' 9- Oflfenoes against the saoereignty. 10. , 
Offences against religion. 11. Offences against 
the national interest in. general. The way in 
which these several sorts of oflfences connect with 
one another, and with the interest of the public, 
that is, of an unassignable multitude of the indir • 
▼iduals . of which that body is composed, may be 
thus Goncdved. - ' 

XVII. 

Mischief by which the interest of. the public as Connecdoa 
above defined may be aflfected, must, if produced fot atti- 

at all, be produced either by means of an influence with ua- 
exerted on the operations of government, or by 
oiher means, without the exertbn of sudi in- 



If thm'be any thing new and oiigtnfll in tbis work, it is to 
the eihanstiTe method so often aimed at that I am indebted 

for it. It will, therefore, be no great wonder if I should not 
be able to quit it without reluctance. On the other hand, 
the marks of stiffness which will doubtless be perceived in a 
multitude of places, are chiefly owing to a solicitous, and 
not perfectly succeMfttl, pursuit of this same method. N«w 
lastrameiitf an teULom handled at first wilh perfect ease. - 
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fluenoe*. To begin with the latter case : mischief, 
be it what it wiU, and let it ha^^pen to wiiom it 
wiU, miist be produced dAer by llie unaariited 
powers of the agent in question, or by the in- 
atnimentality of some other agents, lu the lat- 
ter cMe, iheie agents will be ttther penoDB or 
things. Persons again must be either not mem- 
bers of the community in questioQj or members. 
Misdnef produoed by the instnunentality of per- 
Kms, may accordingly be produced by the in- 
strumentality either of external ot of internal adver- 
wmai. Now when it is produced by the agaif s 
own imassisted powers, or by die instrumentality 
of internal adversaries, or only by the instru- 
mentality of thingSj it is seldom that it can show 
itsdlf in any other shape (8etth% aside any in- 
* fluence it may exert on the operations of govern- 
ment) than either that of an <^ence against 
asrignabk individuals, or that of an oflbnoe against 
a local or oilier huborcLiuate class of persons. If 



• The idea of government, it may be observed, is intro- 
duced here without any preparation. The fact of its being 
established, I assume as notorious, and the neceasi^ of it as 
aUke obvioas and 'incontestible. Observations indicating 
thtl ntcmHy* if say saoh abmild be tboafbt 5vort^ lookiiig 
tk m this Tieir, nay be firand by tuning le a passage hi a 
fiwBer ohapter, wheie they weie iaoidenldly adduced for the 
purpose lUnsliatioii* Sse eh« xiL [Con s e yi ences] S Kva. 
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there should be a way in which mischief can be ^^f* 

A. V J . 

produced, by aaj of tkese means, to individuals ' — v — ' 
sitogether unaflngnible, it will, scarcely he found 
etmspicoous or important enough to occupy a 
iilde by itself : it may accordingly be referred to 
the misceUaneoiu head of qffenoet agmnst the mh 
tumal interest in generaL^. The only mischief, 
of any considerable account, which can be made 
to impend indlscriminaAely over the whole numher 
of members in Ihe commmuty, is that complex 
kind of mischief which results from a state of 
and is produced by the instrumentality of 
external adyersaries; by their being provoked^ 
for instance, or invited, or encouraged to inva- 
sion. In this way may a man very well bring 
down a mischief, and that a very heavy one, upon 
the whole community in general, and that with- 
out taking a part in any of the injuries wliich 
came in consequence to be offered to particular 
individuids. 



* See iafra, liv</HOte. Even this head, ample as it is, and. 
vtgae as it may seem to be, will not, when examined by the 
principle of utility, serve, any more than another, to secrete 
any offence which has no title to be {placed there. To show 
the pain or loss of pbasure which is likely to ensue, is a 
problem, which before a legislator can justify himself in 
adding the act to the estalogae of oflfimcesy he may in tiiis 
CMe» as hi every other, be odled upon to selre. 
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c»A9. Next with reirard to the ndsdiief^wliicli an 

XVI. 

— sr— ^ o£Pence may bring upon the public by its influence 
on the operations of the goverpmrat. This it 
may occasion ehStusr, 1. In a more immediate 

way, by its influence on those operations tliem- 
selves : 2. In a more remote way, by its influence 
on the imtrumenis by or by the help of which 
those operations should be performed : or 3. In 
a more remote way still, by its influence on the 
sources from ' whence such dnstrdments- are to be 
derived. First then, as to the operations of go- 
vernment, the tendency of these^ in as far as it is 
conformable to what on the principle of utility it 
ought to be, is in every case either to avert mis- 
chief from the commiinity, or to make an addition 
to the sum of positive good*. Now mischief we 



* For examples, see infra, liv. note. This branch of the 
business of government, a sort of work of supererogation, as 
it may be called, in the calendar of political duty, is com- 
paratively but of recent date. It is not for this that the 
untutored many could have originally submitted themselves 
to the dominiQn of the few. It was the dread of evil» not 
hope of good, that first cemented todetiet . together, 
NecessarieB oome always befinre luxuries. The state of lan- 
guage marks the progress of ideas. Time out of mind the 
iulitary department has had a name : so has that of justice: 
Ae power which occupies itself in preventing mischief, not 
till lately, and that but a loose one, the police : for the 
power which takes for its object the introduction of positive 
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have seen, must come either from external ad- 
versarios, from internal adversaries, or from ca- ' — ^ 
lamitiiQs; WitJi regard to mi^hief from external 
adversaries, there reqtiires no fbrther divi^on. 
As to mischief from internal adversaries, the ex- 
pedients employed for averting it may be dis- 
tmguish^d into such as may foe applied before the 
discovery of any nuschievous design in particuliu, 
and such as can not be employed but in conse- 
quence of the discovery of some such design : the 
former of these are commonly referred to a branch 
which may be stiled the preventive branch of the 
police: the latter to that of justice*. Second^ 



§;ood, no peculiar name, however inadequate, aeems yet to 
liave been demed. 

* The functions of juetice, and those of the police, must* 
be apt in many points to ran one into another :. especially as 

the business would be very badly managed if the same per- 
sons, whose more particular duty it is to act as officers of 
the police, were not upon occasion to act in the capacity of 
officers of justice. The ideas, however, of the two functions 
may still be kept distinct : and I see not where the line of 
separation can be drawn, unless it be as above. 

As to the word jwiice, though of Greek extraction, it seems 
to be of French growth : it is from France, at least,that it has 
been imported into Great Britain, where it still retains its 
foreign garb : in Germany, if it did not originate iher^, it has 
at least been naturalised. Taken all together, the idea be- 
longing to it seems to be too multifarious to be susceptible 
of any single definition. Want of words obliged me to rc- 
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c^Ai' As to the inHnmaas which govenuaeiit» whether 

* V ' in the averting of evil or in the producing of posi- 
tive good^ can have to work with« these must 
be either permm or thuigt. Those which are 
destined to the particular fanction of guarding 
against mischief from adversaries in general^ but 
more particiilarly from external adversaries*. 



■ 

dace the two brancheB here specified into one. Who woold 
have endured in this place to have seen two sneh wordt at 

the phthano-paranomic or crime-preventing, and the phthano- 
symphoric or calamity -prevcniing, branches of the police? 
the inconvenience of uniting the two branches under the 
name denomination, are. however, the less, inasmuch as the 
operations requisite to be performed for the two puiposes wiU 
in many cases be the same. (Hher functions, commonly 
referred to the head of police, may be lefened either to Ae 
head of that power which occnpies itself in promoting in a 
positive way the enciease of the national Cdicity, or of that 
whicli employs itself in the management of the public 
wealth. See infra, liv. note. 

• It is from abroad that those pernicious enterprises are 
most apt to originate, which come backed with a greater 
quantity of physical force than the persons who are in a more 
particular sense the oflieers of justice are wont to have at 
^eir command* Mischief the peipetiation of which is en- 
sured by a fofce of sneh magnitude, may therefore be loohed 
upon in. general as the work of extermil adyersanes. Ac« * 
cordingly, when the persons by whom it is perpetrated, are in 
such force as to bid dctiance to the ordinary efforts of justice, 
they loosen themselves from their original denomination in 
proportion as they encrease jjk force, till at length they are 
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may be distinguished from the rest Under the 
collective appellation of the public military force, 
and, for conciseness sake, the militarj/ force. The 
rest may be characterised by the collective ap- 
pellation of the public wealth, Tliirdly, with re- 
gard to the sources or funds from whence these 
instruments, howsoever applied, must be derived, 
such of them as come under the denomination of 
persons must be taken out of the whole number 
of persons that are in the community, that is, out 
of the total population of the state : so that the 
greater the population, the greater may cceteris 
paribus be this branch of the public wealth ; and 
the less the less. In like manner, such as come 
under the denomination of things may be, and 
most of them commonly are, taken out of the 
sum total of those things which are the separate 
properties of the several members of the com- 
munity : the sum of which properties may be 
termed the national wealth*: so that the greater 



looked upon as being no longer members of the state, but as 
standing altogether upon a footing with external adversaries. 
Give force enough to robbery, and it swells into rebellion : 
give permanence enough to rebellion, and it settles into hos- 
tility. 

* It must be confessed, that in common speech the dis- 
tinction here established between the public wealth and the 
national wealth is but indifferently settled : nor is this to be 
wondered at; the ideas themselves, though here necessary 
to be distinguished, being so frequently convertible. But I 



/ 
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CBAr. the national wealth, the greater ceteris paribus, 
-^r-^ may be this remauung branch of the public 
wealth ; and the less, the less. It is here to be 
observed, that if the influence exerted "on any 
occasion by any individual over the operations of 
the government be pernicious^ it must be in one 
or other of two ways : 1. By causing, or tending 
to cause, operations not to he performed which 
ought to be performed; in other words, by 
peding the operations of government. Qr, 2. By 
causing operations to be performed which ought • 
130^ to be performed ; in other words, by mUdir 
redwg them. Last, to tiie total assemblage of 
the persons by whom the several political opera- 
tions above-mentioiiei} come to be performed, we 
set out with applying the collective appellation 
o£ the government. Among these persons there 
cmmanfy * is some one person, or body of per- 



am mistaken if tbe language will furnish any other two words 
that would express the distinction better. Those in ques- 
tion will, I imagine, be allowed to be thus far well chosen* 
that if they were made to change their places, the import 
given to them would not appear to be quite so proper at 
that which is given to them as they stand at present. 

* I diottld have beea afraid to have Mid neeeuaniif, hk 
the United Provinces* in the Helvetic, or even in the Qer- 
manic body, where it that fine attembly in wUdi anabtdnte 
power over the whole residet ? where was there in the Roman 
Commonwealth ? I would not undertake for certain to find 
au answer to all these questions. 
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sons, whose office it is to assign and distribute to 
the rest tibeir several departments, to determine 
ihe conduci to be pursued by each in the perform* 
ance of the particular set of operations that 
belongs to him^ and even upon occasion to ex- 
erdse his function in his stead* Where there is 
any such person, or body of persons, heor U may, 
according as the turn of the phrase requires, be 
termed the saceragnp or the saoeragnty. Now it 
is evident, that to impede or misdirect the opera- 
tions of the sovereign, as here described, may be 
to impede or misdirect the operations of the se- 
veral departments of government as described 
above. 

From this analysis, by which the connection 
between the several above-mentioned heads of 

» 

offisnces is exhibited, we may now collect a de- 
finition for each article. By offaices against ex- 
ternal security, we may understand such ofiEences 
whereof the tendency is to bring upon the public 
a mischief resulting from the hostilities of foreign 
adversaries. By off meet agaimt justices, such of-, 
fences whereof the tendency \b to impede or mis- 
direct the operations of that power which is em- 
ployed in the business of guarding the public 
against the nuschiefii resulting from the delin- 
quency of internal adversaries, as far as it is to be 
done by expedients, which do not come to be ap- 
plied in any case till irfter the discovery of some 
particular design of the sort of those which they 

VOL. II. G 



DIViaOM OF OFFSNCSS. 

are calculated to prevent. By offtmts agaxmt the 
preventive branch of the, police, such, ounces whei^ 
o£ tilt tendency is to impede or ittiBditeot 
operations of that power whidi is employed in 
guarding against mischiefs resulting from the 
debnqiieiiBy of intenial adyenann^ by expedieiits 
Aat oOmo Mb be applied beforehand ; or of tint 
which is employed in guarding against the mis- 
chiefs that might be occaaioi\ed by physical cal»- 
mtiet* By offmoa agqxM the puMie fotee, Bwsk 
offences whereof the tendency is to impede or 
misdirect the operations of that power which is 
dasfnuid to guasd the public from tbe misciiiefii 
which may result from the hostility of foreign 
adversaries^ and^ in case of necessity, in the ca- 
padty^f. mmi^tem of justice^ from misdbaefr ixf 
the immibear of lliose which result from the dofiiH 
quency of internal adversaries. 

By sf^bmti agmmt the wcrem the natmnal 
fsiki^, such oAnoes wWeof the tendmcy is 
to impede or misapply the operations of those 
powejrs that are employed in the conducting oi 
vaidoQa (dsfadJwmentSf wfaidi are calculated to 
make^ in so many different ways, a positive ad- 
dition to the stock of public happiness. By of- 
femet t^gaiM the pubSe rmkhi .imch c^feuciii 
whereof the tendency is to diminish the amount 
or misdirect the application of the money^ and 
other artides of wealth, which ttee govenunent 
resdrves as a fimd, out of which Uie ^itoci of in- 
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ttrnmiits employed in the sertice ahoye^nea* chap. 
tmed maj hk keptnp* Bf offenoet agmmt po- ^-v- 

pulation, such offences whereof the tendency is to 
dhmoieh the nunibers or impair tiie politicai'^iraliie 
of the glint total o£ tiie mMtittb of ike eem- 
munity. By offences against the national wealth 
fluch oifenoes whereof the tendency is to diminish 
the qiiantitf y or anpair the valae;» of the dungs 
ll4ach compose the separate properties or estates 
of the sereral members of the coamiumty. 



For combating the varions kinds of o&noeB above SSTftn^ 
enumerated; that fer eombatuig nO the ottedw ^ ^ 

(those not excepted which we are now about 
considering) which it is in man% nature to com- 
mit> the eteie hn two giieat enginee>-pifniijbi»dir 
and reward: punishment, to be applied to all, 
and upon all ordinary occaaiond.; reward^ to be 
apl^lied io a ibw, idn pariaenhu: pntpoM^ and 
upon extradrdinarf oooadons. But whether or 
no a man has done the act which renders him an 
object meet for punishment or reward,, the ejrei 
of those, whosoeyer they be» to whotn the mi^ 
na^ement of these engines is entrusted cauuot 
always see, nor, where it is punishment thai is to 
be administered, can their hands be always sure 
to reach him. To supply these deficiencies in 
point of power, it is thought necessary, or at least 
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Ch*'- useful, (without which the truth of the doctrine 
' — would be nothing to the purpose) to inculcate 
into the minds of the people the belief of the ex- 
utence of a power applicable to the same pur- 
poses, and not liable to the same deficiencies ' 
the power of a supreme invisible being, to whom 
« disposition of contributing to the same ends to 
which the several institutions already mentioned 
are calculated to contribute, must for this pur- 
pose he ascribed. It is of course expected that 
this power will, at one time or other, be employed 
in the promoting of those ends : and to keep up 
and strengthen this expectation among men, is 
ipoken of as being the employment of a kind of 
allegorical personage, feigned, as before*, for 
convenience of discourse, and styled religion* To 
diminish, then, or misapply the influence of re- 
ligion, is pro tanto to diminish or misapply what 
power the state has of combating with effect any 
of the before enmherated kinds of o£fenoes ; that 
is, all kinds of offences whatsoever. Acts that 
appear to have this tendency may be styled cf^ 
famt agamt reliffotu Of these then may be 
composed the tenth division of the class of of- 
fences against the state f. 

* See par. zvii. with legard to >tiflioe. 

t It may be observed, that upon tbii occasion I consider 
religion in no other light, than in respect of the influence it 
may have on the happiness of, the pretent life. As to the 
eifeets it may have In alnuring lui of and preparing^ us for, a 
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If there be any acts which appear liable to — 
affect the state in any one or more of the above 

. agunat the 

ways, by operating in prejudice of lihe external 

security of the state, or of its internal security ; gJJJjJ*** 
of the public force ; of the encrease of the na- 
tional felicity ; of the public wealth; of the na- 
tional population, of the national wealth ; of the 
sovereignty ; or of religion ; at the same time 
that it is not clear in which of all these ways 



better life to come, this ii a matter which «omes not within 

the cognizance of the legislator. See tit* [Offences against 

religion.] 

I say offences against reZtg^on, the fictitious entity: not 
offences against God, the real being. For, what sort of pain 
should the act of a feeble mortal occasion to a being unsus- 
ceptible of pain ? How should an offence affiect him? Should 
* it be an offence against his person, his property^ his lepiita* 
tion, or his condition ? 

. It has commonly been the way to put offences against re- 
ligion foremost. The idea of precedence is naturally enough 

connected with that of reverence. Ex Am^ apxesfxeei^a. But 
for expressing reverence, there are other methods enough, 
that are less equivocal. And in point of method and per- 
spicuity, it is evident, that with regard to offences against 
religion, neither the nature of the mischief which it is their 
tendency to produce^ nor the reason there may be for pu- 
nishing them, can he understood, but from the consideratioii 
of the several mischiefii which result iirom the seveial other 
sorts of offences. In a politick view, it is only beeanie 
those others are mittbhievotts, that offences against rdigpoa^ 
are so too. 
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Ch^f. they will affect it most, nor but tbat^ according 
to eoDtiiigeiicies, ihey may affisct it i& one of 
ihefe ways only or in anodier ; inch acts may be 
collected together under a miscellaneous diyision 
by themselves^ and itykd ofmcu i^gainti lib tm^ 
Uami interest m gmctoL Of these than may be 
composed the eleventh and last division of the 
class of o^QsQces against the state. 



^ We come now to class the fifth ; consisting of 
SS^*"" 7WM//iyi;rw2 offences. These, as has been already 
1. Dirisioot intimated, are either oflEenoes by fiUsehood, or of- 

of oiTeDccs 

byfabe- fences concerning trust* Under the head of 
offences by falsehood, may be comprehended, I. 
Simple ^Isehoods. 52. Forgery. 3. Personation* 
4* Perjury*. Let us obserre in what particulars 



• This dirision of falsehoods, it is to be observed, is not 
regularly drawn out : that being what the nature of the case 
will not here admit of. FaUehood may be infiiiitely di venified 
in other ways than these. In a partieular case, for instance, 
simple faMiood vfceii ntteied by writing, it ditttngdriMd 
from the same fidsefaood when uttered hy word of month ; 
and has had a particafar name ghren to it aoeoidingly. I 
mean, where it strikes agidnst reputation ; in wfaichrcase, the 
instrument it has been uttered by has been called a Ubel, 
Now it is obvious, that in the same manner it mig^t have re- 
ceived a distinct name in all other cases where it is uttered 
by writing. But there has not happened to be any thing in 
particular that has disposed mankind in those cases to gire 
It snch aname. The case b, that among the infinity of dr- 
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tiieae £Mir kindb of falsehood agiee, andniwliat 

XXI. 




O&Bces by falsel 



howevei: diversified in offences bj 
mer partkulars^ have tins in oommoiiy tiut Ae^ birintthqr 

consist in some abuse of the faculty of dLicourse, one aDOiber* 
• or rather as we shall see hereafter, of the faculty 
of influencing the senliment of belief in other 
men*, whetliep by disconrse or otherwise. The 
use of discourse is to influence belief, and that in 
such manner as to give other men to undmtand 
that ihhigs are as they are really. Pabehoods> of 
whatever kind they be, agree in this : that they 
give men to understand that things are otherwise 
ihfm as in reality they aie. 

XXII. 

Personation, forgery, and perjury, are each of ^» jjjj, 
them distinguished from other modes of uttering 
felsebood by captain spedal eircamstances. When 
a falsehood is not accompanied by any of those 
circumstances^ it may be styled simple fidsehood. 
These circumstances are, K The firm in wUA 



enmstances by wliich it miglit have been di?enified, those 

ivbieli oODStitule it a libel, bappen to beve engaged a peen- 
liar share of attention on the part of the institutors of Ian* 
guage ; either in virtue of the influence which these circnm- 
stances have on the tendency of the act, or in virtue of any 
particular degree of force with which on any oUier abcotut 
they may have disposed it to strike upon the imaginatioii. 
* See B. I. tit. [Falaehooda.] , 



* 
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the falsehood is uttored. 2. The drcnmstanre of 
^ V ^ its relating or not to the identity of the person at 

him who utters it. 3. The solemnity of the oc- 
casion on which it is uttered*. The particular 
application of these distinctiTe characters naj 
more c'ommodiously be reserved for another 
placef. 

xxin. 

snb divi. y^^ ^^10^ ^ ^ sub-divisions of oflfenoes 
fSSTo^d falsehood. These will bring us back into the 
•re^tw. regular track of analysis, pursued, without de- 
viation, through the four preceding classes* 

By whatever means a mischief is brought about, 
whether falsehood be or be not of the number, the 
individuab liable to be affected by it must eith^ 
be assignable or unassignable. If assignable, 
there are but four material articles in respect to 
which thjBy can be affected : to wit, their persons 
their properties, their reputations, and their con- 
ditions in life. The case is the same, if, though 
unassignable, they are comprisable in any class 
subordinate to that which is composed of the 



* Thero are two other oirpumstances ttUI moro material; 
via. 1. The parties whose interest w affected : by the fiilse- 
hood. 3. The poiot or article in which that interest ia af- 
fected. These circumstances, however, enter not into llie 

composition of the generical character. Their use is, as we 
shall see, to characteriae the several species of each genus. 
See B. I. tit. [Falsehoods.] 
t Ibid. 
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whole number of members of the state. If the Ciu v. 

falsehood tend to the detriment of the whole state, ' — 
it caQ only be by operating in one or other of the 
characters, which every act that is an ofl^ce 
against the state must assume ; viz. that of an 
offence against external security, against justice, 
against the preventive branch of the police, against 
ihe pubfic force, against the encrease of the na- 
tional felicity, against the public weath, against 
the national^ population, against the national 
wealth, against the sovereignty of the state, or 
against its religion. 

juav. > 

It 18 the common property, tiien, of the o£fences ostm or 
that belong to this division, to run over the same ^li^*""* 
ground that is occupied by those of the preced- Sl^thdr 
ing classes. But some of them, as we shall see,2SMamL 
are apt, on various occasions, to drop or change 
the names which bring them under this division : 
this is chiefly the case with regard to simple false- 
hoods. Others retain thdr names unchanged ; 
and even thereby supersede the names which 
would otherwise belong to the offences which they 
denominate : this is chiefly the case with regard 
to personation, forgery, and perjury. When this 
circumstance then, the circumstance of falsehood, 
intervenes, in some cases the name which takes 
the lead^- is that which indicates the olfenee by • 
its effect ; in other cases, it is that which indi- 
cates Ihe expedient or instrument as it w^e. by 
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the help of wbidi iheoflbnce is oomoKittod. Fa]ta9«> 

hood, take it by itself, consider it as not being 
accompanied by any other matei:i|Edl circumstances, 
nor therefore productive of an j w^rial e^poctSy 
can never, upon the principle of utility, constitute 
any offence at al). Qopbined with other cir- 
cumstance^ there is scam apY sort of permcioiiv' 

ducing. It is therefore rather in compliance with 
the laws of language, than in considerati<»i of 
nature of the things themselves^ that frlsehpo^fi 

are made separate mention of under the nam^ 
and in the character of distinct offences. All this 

• « 

would a^eipr pl^n enough, if H were pow a 

time for entering into particulars : but that is 
what can not be doAOj cofisi^tei^tly with priui- 
dple of o>rder or cpnveipence^ until ify^ ixtferior 
divisions of those other classes 4^ \i»Yp been 
previously exl^bited. 

a;xv. 

A trust— We come now to offences against trust, A 

whit* ... 

trust is, where there is any particular act which 
one party, in the exercise of some power, or soqi^^ 
right*, which is conferred on \nm, is bound to 
— ■ ■ . — — — ^— 

p T er atid * Foyfen, Iboogh not a speciM ni ligbU (&f tho taro sorts 

^ ^ ^ ^ ^ ^4^^ 

definition thoT diftpsrate) are y«t so ftr indudedi under rights, thst 

Sr^nif^ wheierer the word power may be employed, tiie word rigfu 
may also be employed : The reason is, that wherefer yon may 

speak of a person as ha¥ing a poweri you may also speak of 
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perfom iw tlie benefit of anoiheE. Or« mois 

fiill), tliui) : A party ia said to be invested with a * v ' 

iftf having a right to such power : but the conw^e of 
this proposttioii dw not hold good: therB are caiet in 
whiohy though yov may apeak of a man a| baviag a f%h^ 
jou can not speak of him at having a power, or in any o|faef 
way make any mentum of that word.' On vaiiw^opceHOiui 
you have a rtghi for inslancey to the Bervices of the magis- 
trate : but if you are a private person, you have no paver 
OYer him : all the power is on his side. This being the case* 
as the word right was employed, the word power might, per- 
haps, without any deficiency in the sense, have been omitted 
On the present opcation how|if er>as in speaking of trusts this 
vford is commonly made more use of than the word rights ^ 
sfwed most eligibly, for the sake of perspicuity, to ipMit 
th^bpth. 

It may be expected t^t, sinpe ihp word tr%ft has.be^n 
hfn eipounded, the words ptnupr end fight, upon the mean- 
ing of which the exposition of the word tnui u made to 

depend, should be expounded also : and certain it is, that no 
two words can stand more in need of it than these do. Such 
^position I accordingly set about to give, and indeed ha.ve 
fMtaatly drawn up : but the detailt into which I found it ne^ 
cessary to enter for this f!Ufpoee» wece of such length as to 
take up more room than could consistently be allotted tp 
Hhgofi |n this place. With lespect to ffaese words, thenfoN^ 
«ndm number of others, vnfA^ as j^efi^sMoiiy and iSbf^ lij|pB» 
which in point of import ate tnsepfirably connected wilii 
them, instead of eihibiting the exposition itself, I must 
content myself with giving a general idea of the plan which 
I have pursued in framing it: and as to every thing else, ! 
must leave the import of them to rest upon whatever footing 
it may happen to stand upon in the apprehension of eech 
reader. Power and right, and the wMp tnbe of AptildAiui en- 

4 
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trusty wheu^ being invested with a power, or with 
a righ$9 there is a certain behaviour which^ in the 

tities of this stamp, are all of them in the sense which belongs 
to them in a book of jurisprudence, the results of some mani- 
festation or other of the legislator's will with respect to such 
or such an act. Now every such manifestation is either a 
prohibition^ a command, oir their respective nations; via. 
a permission, and the dedaialion which the legislator makes 
of his wfll when on any occasion be leaves an act nncom* 
manded. Now, to render the expression of the hde more 
concise, the commanding of a positive act may be repre- 
sented by the prohibition of the negative act which is 
opposed to it. To know then how to expound a right, carry 
your eye to the act which, in the circumstances in question, 
would be a violation of that right : the law creates the right 
by prohiUting that act. Power, whether over a man's own 
person, or over other persons, or over things, is constituted 
in the first instanee by permission : but in as for as the law 
takes an active part in corroborating it, it is created by pro- 
hibition, and by command : by prohibition of snch aett 
(on the part of other persons) as ase judged incompatible 
with the exercise of it; and upon occasion, by command of 
such acts as are judged to be necessary for the removal of 
such or such obstacles of the number of those which may 
occur to impede the exercise of it. For every right which 
the law confers on one party, whether that party be an indi- 
vidual, a subordinate class of individuals, or the public, it 
thereby imposes on some , other party a duty or MgaU/m 
But there may be laws which command or prohibit acts, that 
is, impose duties, without any other view than the benefit of 
the agent : these generate no rights : duties, therefore, may 
be either extra-regarding or self-regarding: extra-regarding 
have rights to correspond to them : self-regarding, none. 
That the exposition of the words power and right must, in 
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exercise of that power, or of that right, he is 
bound to maintain for the benefit of some other 

^^^^^^^^^^^■^^^^"^^^^^^•^^^^^^^^"^^^^^^^^"^^^^^^^^^^^^^^^^^^^^^^^^^^^ ' ^^^^^^^^^^^^^^^^^^^ « 

' order to. b« conecty enter into a .great •▼ariety of detaili,. 
may be pcesently'niade appear. One .branch of th^ tyBtem 
of rights and powers, and but one, are those of which pro- 
perty is composed: to be correct, then, it mast, among other 

things, be applicable to the whole tribe of modifications of 
which property is susceptible. But the commands and pro- 
hibitions, by which the powers and rights that compose those 
several modifications are created, are of many different forms: 
to comprize the esqtosition in question within the compass 
of a single paragraph, would therefore be impossible: to 
take as many paragraphs for it as would be necessary, in 
order to exhibit these diflSsrent fonns, would be to engage in. 
a detail so ample, that the analysis of the several possible 
species of property would compose only a part of it. Hiis 
labour, uninviting as it was, 1 have accordingly undergone : 
but the result of it, as may well be imagined, seemed too 
voluminous and minute to be exhibited in an outline like the 
present. Happily it is not necessary, except only for the 
scientific purpose of arrangement, to the understanding of 
any thing that need be said on the penal branch of the art of 
legislation. In a work which should treat of the civil branch 
of that art, it would find its proper place : and in such a 
work, if conducted upon the plan. of the preseat one, it 
would be indispensable. Of the limits which seem to sepa- 
rate the one of these branches from the other, a pretty ample 
description will be found in the next chapter : from which 
some further lights respecting the course to be taken for 
developing the notions to be annexed to the words right and. 
power, may incidentally be collected* See in particular, 
^ 3 . and 4. See also par. Ir. of the present chapter.* 

I might have cut this matter very shorty by proceeding in 
the usual strain, and saying, that a power Was a faculty, and 
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party. In such case, the party first mentioned is 
' — >» — ' styled a trustee : for the other party, no name 
has mst yet beoi ^mumL: ist want of a namay 
lliiere seems to be no other resouiee than to give 
a new and more extensive sense to the word htntfir 
dory, or to say at length the party to be ben^ted*. 



ikUt a right was a privilege^ and so on^ fottowing the beaten 
track of definition. Bui the inanity of inch a me&od, in 
eases like the present, has been already pointed ont:t a 
power is not a— any thing; neither is a right a--«iiy thing : 
the case is, they have neither of them any superior genus : 
these, together with duty, obligation, and a multitude of 
others of the same stamp being of the number of those fic- 
titious entities, of which the import can by no other means 
be illustrated than by showing the relation which they bear 
to real ones. 

* The first of tbese parties is styled in the law language* 
as wdl as in common speech, by the name here given to 
him. The other if styled, in the technical language of the 
English law, a eettuy que Irtitf .* in common speech, as we 
hare observed, there is, unfortunately, no name for him. 
As to the law phrase, it is antiquated French, and though 
complex, it is still elliptical, and to the highest degree ob- 
scure. The phrase in full length would run in some such 
manner as this : cestuy al use de qui le trust est cr44 : he to 
whose nse the trust or benefit is created. In a particular 
case, a cetfoy qite tnut is called by the Roman law, JSdd- 
cemmiuairiui. In imitation of this, I have seen him some- 
where or other called in English a,/Sife-cofliifil^. This term 
however, seems not very expressive. A fide-committee, or, 
as it should have been, a ,/StIei*committee, seems, literally 

t Sm l(*0dnft ^GomniDeiif, .ch. v. $ 6, note. 
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The jtrttstee is also said to kaive a Inul 

f erred or imposed upon him, to be iTwested with a 
txM&t, to have had a trust given him to execute 
to perfonn, to disehai^ of to fnUil. The party 
to be. benefitted^ Is said to' have a tmbt estaiblishid 

or created in his favour: and so on through a 
variety of other phraseSi. Offences 

' " againat 

■ XXVI. 

Now it may occur^ that a trust b oftentimes 



speaking, to mean one who is committed to the good faith of 
another. Good faith seems to consist in the keeping of a 
promise. But a trust amy be ereaM withoiit any promise in 
ttoMM. itiis iadeed omniinUilOigh i&aiael a pcoaiMi kf 
^%^jism «^t««ily v> ^ dQ tb^ ivU^ 

he is , made topioaiie he will do. Butjdus'is4iMrely an 
aocidenUl dfcmnttaiice. A tnist nay he created wkhout 
any such thing. What is it thai cbnira^es a legal obliga- 
tion in any case? A command, express or virtual, together 
with punisliment appointed for the breach of it. By the 
same means may an obligation be constituted in this case as 
well as any other. Instead of the word beneficiary , which I 
foimd it necessary' to adopt, theHMiiae would be better ez- 

ev^woaai iins|| iMV' w'nMuvs.' 'ivw woMa'pif vmmi 
^ftctnally out of doubt» thalt the party meant was the party 
i/Ho aught to recehre the benefit, whether he actnally receives 

it or no: whereas the word beneficiary might be understood to 
intimate, that the benefit, was actually received : while in 
offences against trust the mischiefs commonly is, that such 
benefit is reaped not by the person it was designed for, but 
by sdme other : for instancei the trustee. 
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4 

C»A». spoken of as a species of midition * ; that a trust 
^^j^pj^ is also spoken of as a species of property : and 
dition, and that B oonditioii itself is also spoken in the 

property, * 

wtjnak^d game liffht. It may be thought, therefore, that 

under sepa- . ... 

rate difi- in the first class, the division of offences against 
condition . should have been included under that 
of the oflfences against property : and that at any 
rate, so much of the fifth class now before us as 
eontains offences against trust, should have been 
included under one or other of those two divi- 
sions of the first class. But upon examination it 
will appear, that no one of these divisions could 
with convenience, nor even perhaps with pro- 
priety, have been included under either of the 
other two. It will appear at the same time, that 
there is an intimate connection subsisting amongst 
ihiem all : inBomuch that of the lists of the oflfences 
to which they are respectively exposed, any one 
may serve in great measure as a model for any 
other. There are certain oflbnoes to which all 



* It is for Bhortneaft' take that the proposition Is stated at 
it stands in the text. If critieally eianuned, it might be 

found, perhaps, to be scarcely justifiable by the laws of lan- 
guage. For the fictitious entities, characterized by the two 
abstract terms, trust and condition, are not subalternate but 
disparate. To speak with perfect precision, we should say 
that, be who is invested with a trust, is, on that account* 
spoken of as being inveeted with a condition : viz. the con- 
dition of a trustee. We speak of the condition of a trastee 
at we tpeak of the condition of a hutband or a father. 
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trusts as such are exposed : to all these offences 
every sort of condition will be found exposed : at 
the same time thkt partkalar species of the of* 
fences against trust will, upon tlieir application 
to particular conditions, receive different parti- 
cular denominations. It w31 appear also, that of 
the two groupes of oflfences mto which the list of 
those against trust will be found naturally to 
divide itself, there is one, and but one, to which 
property, taken in its proper and more confined 
sense, stands exposed : and that these, in their 
application to the subject of property, will be 
found susceptible of distinct modifications, to 
which llie usage of language, and the occasion 
there is for distinguishing them in point of treat- 
ment, make it necessary to find names. 

In ihe first place, as there are, or at least may 
be (as we shall see) conditions which are not 
trusts S so there are trusts of which the idea would 
not be readily and naturaUy understood to be 
included under the word condition : add to which, 
that of those conditions which do include a trust, 
the greater number include other ingredients 
along with it : so that the idea of a condition, if 
on the one hand it stretches beyond the idea of 
a trust, does on the other hand fall short of it. 
Of the several sorts of trusts, by fiir the most 
important are those in which it is the public that 



* Infra^lv. 

VOL. II. H 
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stands in the rekttion of bm^diuy* Now these 
tnistSy it should seem^ would hardly presoit 

themselves at first view upon the mention of the 
word condition- At any rate^ what is more ma- 
terial^ the most important of the offimces against 
these kinds of trust would not seem to be included 
under the denomination of offences against con- 
dition. The offences which hy this latter ap- 
peUation would be brought to Tiew, would be 
such only as seemed to afiect the interests of an 
individual: of lam, for example, who is ccm- 
ndered as being invested with that condition. 
But in offences against public trusty it is the in- 
fluence they have on the interests of the public 
that constitutes by much the most material part 
of their pernicious tendency : the influence they 
have on the interests of any individual, the only 
part of their influence which would be readily 
brought to view by the appellation of offences 
against condition, is comparatively as nothing. 
The word trust directs the attention at onoe to 
the interests of that party for whom the person 
in question is trustee : which party, upon the ad- 
dition of the epithet pubhe> ia immediately under* 
stood to be the body composed of the whole as- 
semblage, or an indefinite portion of the wkole 
assemblage of the members of the state. The idea 
presented by the words public trugf is clear and 
unambiguous : it is but an obscure and am- 
biguous garb that that idea could be expressed 
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in by the words fnAUc condkum* It appears, 
therefore, that the principal part of the offences^ 
included under the denomination of offences 
against trust, could not, oommodiously at leasts 
have been indnded under the head of offences 
against condition. 

It is evident enough, that for the same reasons 
neither could they have been included under the 
head of offences against property. It would 
have appeared preposterous, and would have 
argued a total inattention to the leading prindple 
of the whole work, the principle of utility, to have 
taken the most mischievous and alarming part of 
the offences to which the public stands exposed, 
and foreed them into the list of oflfences against 
the property of an individual : of that individual, 
to wit, who in that case would be considered as 
having, in him the property of that public trust, 
which by the offences in question is affected. 

Nor would it have been less improper to have 
included conditions, all of them, under the head 
of property : and tiiereby the whole catalogue of 
offences against condition, under the catalogue of 
offences against "^property. True it isi that there 
are ofifences' againt condition, which perhaps with 
equal propriety, and without any change in tlieir 
nature, might be considered in the light of of- 
fences against property: so extennve and so 
vague are the ideas that are wont to be annexed 
to both these objects. But there are other of- 
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<^"^j- fences which though with unquestionable pro- 
^' V ' ^ priety they might be referred to the head of of- 
fences against condition, could not, without the 
utmost jnolence done to language^ be forced un- 
der the appellation of offences against property. 
Property, considered with respect to the pro- 
prietor^ implies invariably a benefit^ and nothing 
else : whatever obligations or burthens may« by 
accident^ stand annexed to it^ yet in itself it can 
never be otherwise than beneficial. On the pairt 
of the proprietor^ it is created not by any com- 
mands that are laid on lam, but by his being left 
free to do with such or such an article as he likes. 
The obligations it is created by^ are in every in- 
stance laid upon other people. On the odier 
hand, as to conditions, there are several which 
are of a mixt nature, importing as well a burthen 
to him who stands invested with them as a be- 
nefit: which indeed is the case with those con- 
ditions which we hear most of under that name, 
and which make the greatest figure. 

There are even conditions which import no- 
thing but burthen, without any spark of benefit. 
Accordingly, when between two parties there is 
such a relation, that one of them stands in the 
place of an object of property is applied only on 
one side ; but the word condkion is applied alike 
to both : it is but one of them that is said on that 
account to be possessed of a property ; but both 
of them are alike spoken of as being possessed of 
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Or being invested wiih a condition: it is the 
master alone that is considered as possessing a 
property, of which the servant, in virtue of the 
services he is bound to render, is the object : but the 
servant, not less than the master, is spoken of as 
possessing or being invested with a condition. 

The case is, that if a man's condition is ever 
spoken of as constitutmg an article of his pro- 
perty, it is in the same loose and indefinite sense 
of the word in which almost every other offence 
that could be imagined might be reckoned into the 
list of offences against property. If the language 
indeed were in every instance, in which it made use 
of the phrase, oigeci of prcperty, perspicuous enough 
to point out under that appellation the material 
and really existent body, the person or the iking in 
which those acts terminate, by the performance 
of which the property is said to be et^oyed; if, in 
short, in the import given to the phrase ^ect of 
property, it made no other use of it than the put- 
ting it to signify what is now 'called a corporeal 
cb;€Ct, this difficulty, and this confusion would 
not have occurred. But the import of the phrase 
object of propertjf, and in consequence the import 
of the word property, has been made to take a 
much wider range. In almost every case in 
which the law does any thing for a man's benefit 
or advantage^ men are apt to speak of it, on some 
occasion or other, as conferring on hnn a sort of 
property. At the ^iume time, for one reason or 
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Other, it has in several cases been not practicable, 

" V ^ or not agreeable, to bring to view, under the 
appellation of the object of his propertjf, the thing 
in which the acts, by the performance of which 
the property is said to be enjoyed, have their 
termination, or the person in whom they have 
thdr commencement. Yet something which^conld 
be spoken of wider that appellation, was ab- 
solutely requisite The expedient then has been 



• It is to be observed, that in common gpeech, in the 
phrase the object of a man's property, the words the object of are 
commonly left out; and by an ellipsis, which, violent as it is, 
is now become more familiar than the phrase at leng^th^ they 
IxKfft made that part of it which cousists of the words amm*$ 
property* peifolm the office of ihe whole. In tome cases 
then it waa only on a pari ot the dbject that the acts in 
qncstkm might be pertoned: and to say, on Uds. aoconatK 
tiiat the oliject was a man's property, was as' mndi as to 
intimate that they might be performed on any part. In other 
cases it was only certain particular acts that might be exercised 
on the object : and to say of the object that it was his pro- 
perty, was as much as to intimate that any acts whatever 
nugfat be exercised on it. Sometimes the actsin quMiam were 
not to he exercised but at a future time, ^or then, peihaps» but 
in the case of the happening of a paiticiilar eyent, of i^ch 
the happening was mwertete.* and to say of an olyect that 
it was his property, was as much as-to intimate that the acts 
in qnestion~ might he exercised on it at any time. Some- 
times the object on which the acts in question were to hare 
their termination, or their commencement, was a human 
creature ; an4 to speak of one human creature as l^eiog the 
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to create^ as it were^ on every ooeasion/ an ideal 

being, and to assign to a man this ideal being for 
the object of his property : and these are the sort 
of olijects to which men of sdenoie, in taking a 
view of the operations of the law in this behalf, 
came, in process of time, to give the name of 
inoorpmoL Now of these incorporeal objects of 
property the variety is prodigious, fictitioiis 
entities of this kind ha?e been fabricated almost 
out of every thing : not tmditums only (that of a 
trustee iiiduded) but even rtputatum have been of 
the number. Even liberty has been considered 
in this same point of view: and though on so 
many occasions it is contrasted with property, yet 
on otber occasions, being reckoned into the ca- 



property of another is what would shock the ear every where 
but where slavery, is established, and even there, when ap- 
plied to persons in any other condition than that of slaves. 
Among the first Romans, indeed, the wife herself was the 
property of her husband; the child, of his father; the 
■ervant, of his master. In the civilized nations of modem 
times, the two first kinds of property are altogether at an 
end: and the lait, unhappily not yet at an end, hut howerer 
verging, it is to be hopedt towards extinetion* The hus- 
band's property, is now the company* of his wife ; thefiMher^s 
the guardianship and service of his child ; the master's, the 
service of his servant: 



* Tbe comMTtiuiii, mjs the Engikh Law. 
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talogCie of possessions, it seems to have been con- 
sidered as a branch of property. Some of these 
applications of the words prcperty, object of pro- 
perty, (the lasty for . instance) are looked upon* 
indeed, as more figurative, and less proper than 
the rest : but since the truth is, that where the 
immediate object is incorporeal, they, are aU of 
thtem improper, it is scarce practicable any where 
to draw the line. 

Notwithstanding all this latitude, yet, among 
the relations in virtue of which you are said to be 
possessed of a condition, there is one at least 
which can scarcely, by the most forced construc- 
tion, be said to render any other man, or any otiber 
thing, the object of your property. This is the 
right of persevering in a certain course of action ; 
for instance, in the exerdsing of a certain trade. 
Now to confer on you this right, in a certain de- 
gree at least, the law has nothing more to do than 
barely to abstain from forbidding you to exercise 
it. Were it to go farther, and, for the sake of 
enabling you to exercise your trade to the greater 
advantage, prohibit others from exercising the 
IQce, then, indeed, persons might be found, who in 
' a certain sense, and by a construction ratiier 
forced than otherwise, might be spoken of as being 
the objects of your property : viz. by being made 
tO/render you that sort of negative service which 
consists in the forbearing to do those acts which 
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would lessen the profits of your trade. But the 
ordinary right of exercising any such trade or pro- 
fession, as is not the object of a monopoly, imports 
no such thing ; and yet, by possessing this right, 
a miin is said to possess a condition : and by for- 
feiting it, to forfeit his condition. 

After all, it will be seen, that there must be 
cases in which, according to the usage of lan- 
guage, the same offence may, with more or less 
appearance of propriety, be referred to the head 
of offences against condition^ or that of o£fences 
against prc^erty indifferently. In such cases the 
following rule may serve for drawing the line. 
Wherever, in virtue of your possessing a pro- 
perty, or being the object of a property possessed 
by another, you are characterised, accordiiig to 
the usage of language, by a particular name, such 
as master, servant, husband, wife, steward, agent, 
attorney, or the like, there the word condition may 
be employed in exclusion of the word property : 
and an offence in which, in virtue of your bear- 
ing such relation, you are^ concerned, either in 
the capacity of an offender, or in that of a party 
injured, may be referred to the head of offences 
against condition, and not to that of offences 
against property. To give an example: Being 
bound, in the capacity of land steward to a certain 
person, to oversee the repairing of a cert^ bridge, 
you forbear to do so : in tiaa case, as the services. 
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OKAVi you arc bound to render are of the number of 

XVI. ^ 

' — >r^ those which give occasion to the party, from whom 
^ey are due, to he spoken of under a oertam 
generical name^ viz. that of land steward^ the 
offence of withholding them may be referred to 
tiie class of offences against condition. But sup- 
pose that, without being engaged in that general 
and miscellaneous course of service, which with 
refisrence to a particular person would deno- 
minate yon his land steward, you were bound,* 
whether by usage or by contract, to render him 
that single sort of service which consists in the 
providing, by jrourself or by others, fer the re- 
pairing of that bridge : in this case, as there is 
not any such current denomination to which, in 
virtue of your bcdng bound to rend^ this service, 
you stand aggregated (for liiat of arefaitect, nuK 
son, or the like, is not here in question) the of- 
fence you commit by withholding soA smice 
can not with propriety be referred to the class of 
offences against condition : it can only therefore 
be referred to the class of offences against pro- 
perty- 

By way of further distinction, it may be re- 
marked, that where a man, in virtue of his being 
bound to render, or of others being bound to 
render Um, certain services, is spoken of as pos- 
sessing a condition, the assemblage of services is 
generaDy so conslderabk, in point of duration^ as 
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to constitute a course of considerable lengA, so 

as on a variety of occasions to come to be varied 
and repeated : and in most cases, y(hea the cqn- 
dition is not of a domestic nature, sometimes for 
the benefit of one person^ sometimes for that of 
anpther. Services which come to be rendered to 
a particular person on a particular occasion, 
especially if they be of short duration, have sel- 
dom the effect of occasioning either party to be 
spoken of as being invested with a condition. 
The particular occasional services which one man , 
may come, by contract or otherwise, to be bound 
to render to another, are innumerably various : 
bnt the number of oonditions which have names 
may be counted, and are, comparatively, but few. 

If after all, notwithstanding the rule here 
given for separating oonditions from articles of 
property, any object should present itself which 
should appear to be referable, with equal pro- 
priety, to eitiier head, the inconvenience would 
not be material ; since in such cases, as will be 
seen a little farther on, whichever appellation 
were adopted, the list of the offences, to which 
tiie olject stands ezposedi would be substantially 
the same. 

These difficulties being cleared up, we now 
proceed to exhibit an analytical view of the se- 
veral possible offences agamst trust. 
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XXVII. 

Offences against trust may be distinguished, ia 
agaimt trust the first plsoe, into such as concern the existence 

—their COD- * 

nectioD wtth of the trust in the hands of such or such a person, 

and such as concern the exercise of the functions 
that belong to it*. First then, with regard to 

* We shall have occasion, a litde farther on, to speak of 
the person in whose hands the trust exists, under the de- 
scription of the person who possesses, or is in possession of 
it, and thence of the possession of the tnist abstracted from 
tlie oonsideration of the possessor. However difierent the 
expression, the import Is in both cases the same. So Irre- 
gular and imperfect is the structnre of langaage on this head* 
*lhat no one phrase can be made to suit the idea on all the 
occasions on which it is requisite it should be brought to 
view : the plirase must be continually shifted, or new modi- 
fied : so likewise in regard to conditions, and in regard to 
property. The being invested with, or possessing a condi- 
tion : the' being in possession of an article of property, that i&, 
if the object of the property be corporeal ; the having a legal 
title (defeasible or indefeasible) to the physical possessbn of 
it, answers to the being in possession of a trust, or the being 
the person in whose hands a trust exists. In like manner, 
to the eawretie of the/mclicm* belonging to a trust, or to a 
condition, corresponds the enjoyment of aU a^rticle of pro- 
perty ; that is, if the object of it be corporeal, the occupation. 
These verbal discussions are equally tedious and indis- 
pensable. Striving to cut a new road through the wilds 
of jurisprudence, I find myself continually distr^sed, for 
want of tools that are fit to work with. To frame a com- 
plete set of new ones is impossible. All that can be done 
is, to make here and thece 4i new one in cases of absohite 
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such as relate to its existence. An oflfence of C'^'* 

XVI. 

this description, like one of any other description, ' — 
if an o£Pence it ought to be, must to some person 
or other impoirt a prejudice. This prejudice may 
be distinguished into two branches : 1 . That which 
may fall on such persons as are or should be in- 
vested with the trust : 2. That which may £edl on 
the persons for whose sake it is or should be in- 
stituted, or on other persons at large. To begin 
with the former of these branches. Let any trust 
be conceived. The consequences which it is in 
the nature of it to be productive of to the pos- 
sessor, must, in as far as they are material*, be 
either of an advantageous or of a disadvantageous 
nature : in as far as they are advantageous, the 
trust may be considered as a ben^ or privilege : 



necessity, and for the rest, to patch up from time to time 
the imperfections of the old. 

As to the bipartition which this paragraph sets out with» 
it must be acknowledged not to be of the nature of those 
which to a fint glance afford a sort of intuitiYe proof of their 
being exhanttiYe. There is not that naiked connection and 
opposition between the terms of it, which subsists between 
contradictory terms and between terms that have the same 
common genus. I imagine, however, that upon examination 
it would be found to be exhaustive notwithstanding : and 
that it might even be demonstrated so to be. But the de- 
monstration would lead us too far out of the ordinary tradL 
of language. 

' * SeeCap. vii. [Actions.] 111. 
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in as far as they are disadvanti^eous^ H may be 

considered as a burthen*. To consider it then upon 
the footing of a benefit. ^ The trust either is of the 
number of those which ought by law to subsistf ; 



• If adTVitageoiM, it will natunlly be on aocoant of the 
fomen or r^Jbte that are anoexed to the trust: if disadvan- 
tageous, on account of the dutiet. 

^ ^ It nay seen a sort of anaehronisn to speak on the 

present occasion of a trust, condition, or other possession, 
as one of which it may happen that a man ought or ou^ht 
not to have had possession given him by the law, for the 
plan here set out upon is to give such a view all along of 
the laws that are proposed, as shall be taken from the 
reasons which there are for making them : the reason then 
It would seem should snbnst before the law : not die law 
before the reason. Nor is this to be denied : for, nm|nes- 
tionably, upon the principle of utility, it may be said with 
equal truth of those operations by which a trust, or any 
other article of property, is instituted, as of any other 
operations of the law, that it never can be expedient they 
should be performed, unless some reason for performing 
then, deduced from that principle, can be assigned. To 
give property to one man, yon' must impoee obligation on 
another: you must oblige him to do something which he 
may haTC a mind not to do, or to abstidn from doing some- 
thfaig which he may have a mind to do : in a word, you must 
in some way or other expose him to inconvenience* Bvery 
Buch law, therefore, must at any rate be mischievous in the 
first instance ; and if no good effects can be produced to set 
against the bad, it must be mischievous upon the whole. 
Some reasons, therefore, in this case, as in every other, there 
ought to be. The truth is, that in the case before ns, the 
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ihat isy wliich the le^lator meant shoidd be 

established ; or is not. If it is^ the possession 
which at any time you may be deprived of^ with 
respect to it, mUst at that time be eiiher present 
or to come : if to come (in which case it may be 
regarded either as certain or as contingent) the 
inyestitiye event, or event from whence your 



reasons are of too various and complicated a nature to l)e 
brought to view m an analytical outline like the present. 
Where the ofibnoe is of the number of those. by which penon 
or reputation |ure affected, the reasons for prohibiting it lie 
on the surface, and apply to every man alike. But properbf, 
before it can be offended against^ must be created, and at 
the instant of its creation distribnted, at it weie, into pareek 
of difierent sorts and sixes, whi(^ fequire to be assigned, 
some to one man and some to another, for reasons, of which 
many lie a little out of sight, and which being different in 
different cases, would take up more room than could con- 
sistently be allotted to them here. For the present purpose, 
it is sufficient if it appear, that for the carrying on of die 
several pnrposes of life, there are trusts, and conditions, and 
other articles of properly, which must be possessed by 
somebody: and that it is not every article that can, nor 
every aitiele that ought, to be possessed by every body. 
What articles ought to be created, and to what persons, 
and in what cases they ought to be respectively assigned, 
are questions which cannot be settled here. Nor is there 
any reason for wishing that they could, since the settling 
them one way or another is what would make no difference 
in the nature of any offence whereby any party may be ex- 
posed, on the occasion of any such jnf titatioii to sustain 
adetrimant 
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possession of it should have taken its coimnence* 
-"v — ' ment, was either an erent in the production of 
which the will of the oflfender should have heen 
instrumental, or any other event at large : in the 
former case, the oii'ence may be termed wrongful 
mit4aoestment 0/ trust: in the latter case, wrongful 
interception of trust*. If at the time of the of- 
fence whereby you are deprived of it, you were 
already in possesaon of it, the offence may be 
stiled wrongful droestmefU of trust. In any of 
these cases, the effect of the offence is either to 
put somebody else into the trust, or not : if not, 
it is wrongful diyestment, wrongfol interception, 
or wrongful divestment, and nothing more : if it 
be, the person put in possession is either the 

* In the former case it may be observed, the act is of the 
negatire kind: in the latter» it will commonly be of the 
positive kind. 

As to the expression non-investment of trust, I am sensible 
that it is not perfectly consonant to the idiom of the lan- 
guage : the usage is to speak of a person as being invested 
(that is clothed) with a trust, not of a trust as of a thing, 
that is itself itwetted, or put on. The phrase at length would 
be^ the non-investment of a penon jnih a trust: bat thia 
phrase is by much too long-winded to aasi^ the purpose of 
an appellative. I saw, therefore, no other resource than to 
venture upon the ellipsis here emplojred. The antient law- • 
yers, in the construction of their appellatives, have indulged 
themselves in much harsher ellipsises without scruple. See 
above, xxv. note. It is already the usage to speak of a trust 
as a thing that vests f and as a thing that may be divested, i 
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wrong doer himself, in which case it may he stiled 
usurpation of trust; or some other person, in which 
case it may be stiled xmrongful nroesiment, or attri- 
bution, of trust. If lihe trust in question is not of 
the number of those which ought to subsist, it 
depends upon the manner in which one man de- 
prives another of it, whether such deprivation 
shall or shall not be an offence, and, accordingly, 
whether non-investment, intercepti(m, or divest- 
ment« shall or shall not be wrongful. But the 
putting any body into it must at any rate be an 
offence : and this offence may be either usurpation 
or wrongful investment, as before. 

In the next place, to consider it upon the 
footing of a burthen. In this point of view, if no 
other interest than that of, the persons liable to 
be invested with it were considered, it is what 
ought not, upon the principle of utility, to 
subsist : if it ought, it can only be for the sake of 
the persons in whose favour it is established. If 
then it ought mt on any account to subsist, 
neither non-investment, interception, nor divest- 
ment, can be wrongful with relation to the 
persons first-mentioned, whatever they inay be 
on any other account, in respect of the manner in 
which they happen to be performed : for usurpa- 
tion, though not likely to be committed, there is 
the same room as before : so likewise is there for 
wrongful investment; which, in as far as the 
trust is considered as a burthen, may be stiled 

VOL. II. I 
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XVL* ^^^^^ 'mposUum of trust. If the tnut, being 
— V — ' still of tlie burthensome kind, is of the number of 

those which ou^ht to subsist, any otfence tliat can 
be committed, with relaticm to the existence of it^ 
must consist diher in causing a person to ^ in 
possession of it, who ought not to be, or in eauflvng 
a person not to be in possession of it who ought to 
]be : in the former case, it must be either usurp- 
ation or wrongftil divestment, as be^re : in ibe 
latter case, the person who is caused to be not in 
possession, is either the wrong doer himself, or 
some other : if the wrong doer himself, ml^er at 
the time of the offence he was in possession of it, 
or he was not: if he was, it may be termed 
wrongful abdication of trust; if not, wrongfldde- 
trectation* or non-assumption: if the person, whom 
the offence causes not to be in the trust, is any 
other person, the offence must be either wrongfiil 
divestment, wrongjful non-investment, or wrongful 
interception, as before : in any of which cases, 
to consider the trust in the light of a burthen, 
it might also be stiled wrongful exemftim from 
tmst. 

Lastly, with regard to the prejudice which the 
persons for whose benefit the trust is instijfcuted, 

* [Detrectation.] I do not find that this word has yet 
been received into the English Jangfuage. In the Latin, 
however, it is very eipresaive, and is used in a sense ezaetiy 
. suitable to the sense here given to it. MUkHam deirectaref 
to endeavour to avoid serving in the amy, is a pbiase not 
unfrequently met with in the Roman writers. 
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or any other persons whose interests may come 
to be ailected by its existing or not existing in 
Budi or suck hands, are liable to sustain. Upon 
examination it will appear, that by every sort of 
offence whereby the persons who are or should 
be in possessicm of it are liable^ in that reject, 
to flnstain a prejudice, the persons now in ques- 
tion are also liable to sufi^tain a prejudice. The 
porejudice, in this ease^ is evidently of a very 
different nature from what it was of in the other: 
but the same general names will be applicable in 
this case as in that. If the beneficiaries, or per- 
sons whose interests are at stake upon the exer- 
cise of the trust, or any of thern, are liable to 
sustain a prejudice, resulting from the quality of 
the person by whom it may be filled, such prejur 
dice must result from the one or the other of two 
causes : 1. From a person's having the possession 
of it who ought not to have it : or 2* From a 
person's not having it who ought : whether it be 
a benefit or burthen to the possessor, is a circum- 
stance that to this purpose makes no difference. 
In die first of these cases the olbnces from which 
the prejudice takes its rise are those of usurpa- 
"tioR of trusty wrongful attribution of trust, and 
wrongful imposition of trust: m the latter, wrong- 
ful non-investment of trust, wrongful interception 
of trust, wrongful divestment of trust, wrongfiil 
abdication of trust, and wrongful detrectation of 
trust. 
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CuAr. So much for the offences which concern the 
— existence or possession of a trust: those which 
concern the exercise of the' functions that belong 
to it may be thus conceived. You are in posses- 
sion of a trust : the time then for your acting in it 
must, on any given occasion, (neglecting^ for 
simplicity's sake, the then present instant) be 
either past or yet to come. If past, your conduct 
on that occasion must have been either confonnar 
ble to the purposes for which the trust was insti- 
tuted, or unconformable: if conformable, there 
has been no mischief in case : if unconfonnable» 
the fault has been either in yourself alone, or in 
some other person, or in both : in as far as it has 
lain in yourself, it has consisted either in your not 
doing something which you ought to do, in which 
case it may be stiled negative breach of trust ; or 
in your doing something which you ought fwt to 
do : if in the doing something which you ought 
not to do, the party to whom the prejudice has 
accrued is either the same for whose benefit the 
trust wasiiistituted,or some otherparty at large : in 
the former of these cases, the offence may be stiled 
positive breach of trust; in the other a^^/^c 0/ trust*. 



* What 18 here meant by abuse of trust, in the exercise of 

a power usurped over strangers, under favour of the powers 
properly belonging to the trust. The distinction between 
what is here meant bv breach of trust, and what is here 
meant by abuse of trust, is not very steadily observed in com- 
mon speech : and in regard to public trusts, it will eyen in 
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In as far as the &ult lies in another person, the 

o^Tence on his part may be stiled disturbance of 
trust. Supposing the^time for your acting in the 
trust to be yet to come^ the eflfect of any act which 
tends to render your conduct unconformable to 
die purposes of the trusty may be either to render 
it actually and eventually unconformable^ or to 
produce a chance of its being so. In the former 
of these cases, it can do no otherwise than take 
one or other of the shapes that have just been men- 
tioned. In the latter case, the blame must lie 
either in yourself alone, or in some other person, 
or in both together, as before. If in another per- 
son, the acts whereby he may tend to render your 
conduct unconformable, must be exercised either 
on yourself, or on other objects at large. If ex- 
erdsed on yourself, the influence they possess must 



many cases be imperceptible. The two offences are, however, 
in themselves perfectly distinct: smce the persons, by whom 
the prejudice is suffered, are in many cases altogether dif* 
fereift. It may be observed, perhaps, that with regard to 

abuse of trust, there is bnt one species here mentioned ; viz. 
that which coriesponds to positive breach of trust : none 
being mentioned as corresponding to negative breach of trust. 
The reason of this distinction will presently appear. In fa- 
vour of the parties* for whose benefit the trust was created, 
the trustee is bound to act; and therefore merely by his 
doing nothing they may receive a prejudice : but infavour of 
other persons at large he is not bound to act: and therefore 
it is only from some positive act on. his part that any pre- 
judice can ensue to them. 



DIVISION OF OFFENCES. 



either be sucb as operates immediately on your 
body, or sncb as operates immediately on your 

mind. In the latter case, again, the tendency of 
them must be to deprive you either of the knoW- 
ledge^ or of tbe power, or of the inclination 
whicli would be necessary to your maintaining 
such a conduct as shall be conformable to the 
purposes in question. If they be such, of which 
the tendency is to deprive you of tbe tnelination in 
question, it must be by applying to your will the 
force of some seducing motivef . Lastly, This mo- 
tive' must be eitber of tbe eoercifoe, or of Ae 
alluring kind ; in other words, it must present 
itself either in tbe shape of a mischief or of an 
advantage. Now in none of all tbe cases that 
have been mentioned, except the last, does the 
offence receive any new denomination; according 
to tbe event it is eitber a disturbance of trust, or 
an abortive attempt to be guilty of tlhat ol^nce. 
In this last it is termed bribery ; and it is that 
particular species of it which may be termed actiioe 
bribery, or bribe- giving^ In this case, to consider 
the matter on your part, either you accept of the 
bribe, or you do not : if not, and you do not after- 
wards commit, or go about to* commit, eitber a 
breach or an abuse of trust, there is no offence, on 
your part, in the case : if you do accept it, whether 



* See infra ; and ch. xviii. [Indirect Legislation.] 
t See ch. xi. [Dispositions] xxix.v 
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you eventually do or do not commit the breach or ^i^^'* 
the afaUse which it is the biihe-givers^ intentioii you ' — v — * 
should eommit, you at any rate eominit an offisnce 
which is also termed bribery : and which, for dis- 
tinotioii sake may be termed passive bribery, or 
bnbe4M3^*. As to any farther distinctions, 
they will depend upon the nature of the par- 
ticular sort of trust in question, and therefore 
belong: nbt to the present place. And thus we 
have thirteen sub-divisions of offences against 
trust : viz. 1 . Wrongful non-investment of trust 
fi. Wrongfill interception of trust .3. Wrongfitl 
divestment Of trust. 4. Usurpation of. trust* 
6. Wrongful investment or attribution of trust. 
6. Wrongful abdication of trust. 7« Wrongful 
deirectation of trust. 8. Wrongful imposition of 
trust. 9' Negative breach of trust. 10. Posi- 
tive breach of trust. 1 ] . Abuse of trust IS. Dis^ 
turbance' of trust 13. Bribery. 



• To bribe a trustee, as sucb, is in fact neither more nor 
less than to mhorn him to be guilty of a breach or an abuse of 
trust. Now subornation is of the number of those accessory 
offences which every principal ofrence,one as well as another, 
is liable to be attended with. Sec infra, and B. 1. tit. [Ac- 
cessory offences.] This paiticnlar species of subornation 
however, being one lihat, besides its having a specific name 
framed to express it, is apt to engage a particular share of 
attention, and to present itself to view in company with other 
ofiences againtt tr ust, it would have seemed an omission not 
lu have included it in that catalogue. 
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From what has been said^ it appears iikat there 
in trustees cannot be any other o£fenoe8> on the part of a 

dismissed to--, -t r r ' • 

Ciaw 3. trustee, by which a henejkiary can receiTe on any 
particular occasion any assignable specific preju- 
dice. One sort of acts, however, there are by 
which a trustee may be put in some danger of re- 
ceiving a prejudice, although neither the nature 
of the prejudice, nor the occasion on which he is 
in danger of receiying it, should be assignaUe. 
These can be no other than such acts, whatever 
they may be, as dispose the trustee to be acted 
upon by a given bribe with greater effect than any 
with which he could otherwise be acted upon : or 
in other words, which place him in such circum- 
stances as have a tendency to encrease the quan- 
tum of his sensibility to ihe action of any motive 
of the sort in question*. Of these acts, there 
seem to be no others, that will admit of a descrip- 
tion applicable to all places and times alike, than 
acts of prodigaiitij on the part of the trustee. But 
in acts of this nature the prejudice to the beneficiary 
is contingent only and unliquidated ; while the 
prejudice to the trustee himself is certain and 
liquidated. If therefore on any occasion it should 
be found adviseable to treat it on the footing of an 
ofience, it will find its place more naturally in the 
class of self-regarding ones. 

* See ch. vi. [Sensibility] ii. 
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XXIX. C0*p. 

XVL 

As to the sub-divisions of offences against trust, ^ 
these are perfectly analoirous to those of oflfences divuiom of 

^ ^ offences 

by falsehood. The trust may be private, semi-pub- »g^^l^st tnMt 
lienor public: it may concern property^ person^ tenoined by 
reputation^ or condition ; or any two or more of oftb«pn. 
those articles at a time : as will be more partieu- di*'"* 
larly explained in another place. Here too the 
<dfenQe» in running over the ground occupied by 
the ihree prior classes, will in some instances 
change its name, while in others it will not. 

XXX. 

Lastly, If it-be asked, What sort of relation iJiere 

subsists between falsehoods on one hand, and fmices by 
offences concerning trust on the other hand ; the and offences 
answer is, they axe altogether disparate. False- ''^^"^ 
hood is a circumstance that may enter into the 
composion of any sort of offence, those concerning 
trust, as weU as any other : in some as an acci- 
dental^ in others as an essential instrument. Breach 
or abuse of trust are circumstances which, in the 
character of accidental concomitants, may enter 
into iihe composition of any other oflbnces (those 
against falsehood included) besides those to which 
they respectively give name. 
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Genera of Class I. 

XXXf. 

AnrfjAUrto Returning mm to ek»g the fits€^ let ns puxsue 

ircncro pnp. .... _ i -i i -i 

sued no £01^ tue distribution a step farther^ and branch out the 
ciHi 1. several divisions of that clas8> as akme exhibited, 
mto their respective getura, that is, into sucb mi- 
nuter divisions as are capable of being charac- 
terised by denominatioas of which a great part 
are afareadj current anfiong the people*, tk tibb 
place the analysis must stop. To apply it in the 
same regular ibrm to any of the other classes 
aeeiMB sebreely practicable: to seotf-'pabiie/ as also 
to public offences, on account of the interference? 
of local circumstances : to self-regarding ones, on 
aeeount of the necesiraty It would dseate of de- 
ei^g prematurely upon points whichi may appear 
Kahie to controversy : to offences by falsehood, 
and offisnees aguinst tmstr on account of the de- 
pendence' there' is bistweei^ ikS» ekmrand tihe> three 
former. What remains to be done in this way. 



• fe'tlie entittieratibn of these e^enera, it if* all' along to b« 
observed, that offences of an accessory natiire are not men- 
tioned ; except unless it be here and there where they have 
obtained current names which seemed too much in vogue to 
be omitted. Accessory offences are those which, without 
being the very acts from which the mischief in question takes 
Its immediate rise, aie, in the way of causality, connected 
with those a€ts. See ch. vii. [Actions] xxiv. and B. I. tit 
[Accessory ol^ces.] 
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idtli raferen^ iso i\me four classes, will require ^"^f • ' 
discussion^ and will therefore be introduced with ^ ' v 
mor^ pi^opriety in the body of the work> than in a 
preliminary part, of which die hasiness is only to 
draw outlines. 

xxxn. 

An act, by which the happiness of an individual ofrenc«t 

. . . agawwt an 

is disturbed, is either simple in its effects or compled\ indWidiml 
It may be stiled simple in its effects, when it pie in their 
affects him in one only of tihe articles or points in complex, 
which his interest, as we have seen, is liable to- be 
affected : complex, when it afiBects him in several 
of those points at ooce. Such as are riniple in 
ther eiBdcts must of conrse be first consideredv 

XXXIII. 

In a simple way, that is in one way at a time^a ofrences 
mail's happiness is liable to be disturbed either a^lHAdT 

1 . By actions referring to his own person itself ; 
ox 2. By actions referring to such external objects 
on which his happiness is more or less dependent** 
As to his own person, it is Composed of two dif- 
ferent parts, or reputed parts, his body and his 
mind. Acts which exert ^ pernicious influence on' 
his person, Whether it be on the corporeal or on 
the mental part of it, will operate thereon either 
immediately, and without affecting his will, or me- 
diately, lihrough the intervention of that feculty : 
viz. by means of the influence which they cause his 
will to exercise over his body. If with the inter- 
vention of his will, it must be by mental coercion : 
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that is, by causiiig liiin to .mU to nuuntain, and 

thence actually to maintain, a certain conduct 
which it is disagreeable, or in any other way per- 
nidoiis^. to him to maintain. This conduct may 
dther be positive or negative * ; when posi^e, the 
coercion is stiled compulsion or co;3straiiit : when 
negative, restraint. Now the way in which the 
coercion is diagreeable to him, may be by pro- 
ducing either pain of body, or only pain of mind. 
If pain, of body is produced by it, the o£fence will 
come as well under this as under other denomina* 
tionSj which we shall come to presently. More- 
over, the conduct which a man, by means of the . 
coercion, is forced to maintain, will be determined 
either specifically, and originally by the determina- 
tion of. the particular acts themselves, which he is 
forced to perform or to abstain from, or generally 
and incidentally, by means of his being forced to 
, he or not to be in such or such a place. But if he 
is prevented, from being in. one place, he is con- 
fined there])) to another. For the whole surface 
of the earth, like the surface of any greater or 
lesser body, .may be conceived to be divided, into 
two, as well as into any odier number of parts or 
spots. If the spot then, which he is confined to, 
be smaller than the spot which he is excluded from, 
his condition may . be called ca^imment: if larger. 



• Ch. vii. [Actions] viii. 
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bamshment*. Whether an act^ the efifect of which 
is to exert a pernicious influence on the person of 

him who suffers by it, operates with or without 
the intervention of an act of his will, the mischief 
it prodims will either be mortal or not mcrtaL If 
not mortal, it will either be reparable, that is tem- 
porary ; or irreparable, that is perpetuaL If re- 
pmbl^' liie mkchieToui* iet be ^iMiil ' 4 
Mpk corporal injury ; iffil^^ihible, t^A^rtpeirable 
corporal injury. Lastly, a pain that a man expe- 
riences in his miud wiU either be a paini of actual 
Mfftrance^ ev A ^pam oi ofprekengkm* If ii paiii of 
apprehension, either the oft*( ndor himself is repre- 
sented as intending to bear a part in the produc- 
tion of it, or b^ tttiiot. In the former case the 
€/Sesaee may be stiled menacement : in the latter 
case, as also where the pain is a pain of actual. 
miSkiBme^^rn' mmpIc ww p fii j f j ^ fi^pyk^ And thus we 
iM^' mne genera ' iPHMMV^^iilonal injuries; 
i^rhich, when ranged in the order most connno- 
dious |s»|i;^^punination, will stand as follows ; viz. 
1. Simple corporal injuries. 8. Irreparable cor- 
poral injuries. 3. Simple injurious restrainment. 



* Of these, and the several other leading expressions 
which there is occasion to bring to view in the remaining 
ptrt' «f this anidyiit, unple definitioiw wiU be foand in the 
body of the woik, conceiTed in termmii i^. To give puti- 
cnlar references to these difinitions, would be incuaibeffii^ the 
page to little purpose. 
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Cmap. 4. Simple injurious compulsion*. 5.WrongfLil cun- 
^s-v^ finement 6. Wrongful banishment. 7. Wrong- 
ftd homicide. 8. Wrongful menaoementf • 9* Sim- 
ple mental injuries J. . 



• Injurious lestrainment at large, and injurious compulsion 
at large, are here stiled simple, in order to distinguish them 
from confinement, banishment, robbery, and extortion ; all 
which are, in many cases* but so many modifications of one 
or olher of the two first-mentioned offences. 

To coBititute an offence an actof simple injurious restrain- 
mexkU or simple it^nriOtas oomfnilsion* it is sufficient if tlie in- 
fluence it exerts he»ia the first ]^aoe, pernicious; in the nsst 
place, exerted on the person by the medium of the will : it is 
not necessary that that part of the person on which it is ex- 
erted be the part to which it is pernicious : it is not even ne- 
cessary that it should immediately be pernicious to either of 
these parts, though to one or other of them it must be perni- 
cious in the long-run, if it be pccnidous at all. An act in 
which the body, for example, is conceroad^ nay he Tery diaa- 
greeable^ and thereby pernicious to him who performs it, 
though neither disagreeable nor pernicious to his body: for 
instance, to stand or sit in publm with a label on his beck» 
or under any other cifcumstances of ignominy. 

f It may be observed, that wrongful raenacement is in- 
cluded as well in simple injurious restrainment, and simple 
injurious compulsion, except in the rare case where the rao- 
tiyes by which one man is prevented by another from doing a 
thing that would have been materially to his advantage^ or 
induced to do a thing that is materially to his prejudice, are 
ofUieaUMvlmid. 

X Although, for ntesoms that have been already givea, 
(supra xxxi.) no complete catalogue, nor therefore any ex- 
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XXXIV. 



We come now to. offences against reputation o^en 



against 
-> repaUtton. 



hamtiYe view, of either temt-pablic or lelf-regarding of- 
fences, can be exbibited in this chapter, it may be a 

satisfaction, however, to the reader, to see some sort of list of 
them, if it were only for the sake of liaviug examjjles before 
his eyes. Such lists cannot any where be placed to more 
advantage than under the beads of the several divisions of 
private extra-regarding offences, to which the semi-pubUc 
and self-regarding offences in question respectively corres* 
pond. Concerning the two latter, however, and the last more 
particularly, it must be understood that all i mean by insert- 
ing them here, is to exhibit the mischief, if any, which it it of 
the nature of them ie|ipectively to produce, without deciding 
upon the question, whether it would be worth tohUe [See ch. * 
xiii. Cases unmeet] in every instance, for the sake of com- 
bating that mischief, to introduce the evil of punishment. In 
the course of this detail, it will be observed, that there are 
several beads of extra- regarding private offences, to which 
correspondent heads, either of semi-public or self-ie> 
garding ofiences, or of both, are wanting. The reasons of 
diese deficiencies will probably, in most instances, be evideat 
enough upon the fhce of them. Lisst they should not, Aej 
are howcTcr specified fai the body of the work. They would 
take up too much room were they to be inserted here. 

I. Semi-public offences through calamity. Calamities, 
by which the persons or properties of men, or both, are lia- 
ble to be affected, seem to be as follows : 1 • Pestilence or 
contagion. 2. Famine, and other kinds of scarcity. 3. Mis- 
chiefs producible by persons deficient m point of under- . 
standing, such as tnfimts, idiots, and maniacs, for want of 
their being properly taken care of. 4. Mischief producible 
by the ravages of noziout animals, such as beasts of prey. 
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merely. These require but few distinctions. In 
^ V ' -^ point of reputation there is but one way of suflfer- 



locasts, &e. &C. &• Ck>lla|»ioii, or fall of large massei of 
■did matter, luch as decayed buildinga, or rocks. Or masses 
of snow. 6. Innndatioii or submersion. 7. Tempest- 

8. Blight. 9. Conflagration. 10. Explosion. In as for as 
a man may contribute, by any imprudent act of his, to give 
birth to any of the above calamities, such act may be an 
offence. In as far as a man may fail to do what is incumbent 
on him to do towards preventing them, such failuie may be 
anofience. 

n. Sbmi-pubuc otrsNCM of mere delinquency* A 
whole neighbourhood may be made to suffer, 1. Simple oor* 
poral injuries : in other words, they may be made to suffu* in 
point of health, by ofiensive or dangerous trades or manufoo- 

tures : by selling or falsely puffing off unwholesome medicines 
or provisions: by poisoning or drying up of springs, destroy- 
ing of aqueducts, destroying woods, walls, or other fences 
against wind and rain : by any kinds of artificial scarcity ; or by 
any other calamities intentionally produced. 3 and S. Simple 
injurious restrainmeiit^ and simple injurious compulsion : for 
instanoe, by obliging a whole neighbourhood, by dint of 
threatening hand4Mll8» or threatening discourses, publidy 
delivered, to join, or forbear to join, in illuminations, ac- 
clamations, outcries, invectives, subscriptions, undertakings, 
processions, or any other mode of expressing joy or grief, 
displeasure or approbation ; or, in short, in anv other course 
of conduct whatsoever. 4. and 5. Confinement and banish- 
ment: by the spoiling of roads, bridges, or ferry-boats : by 
destroying or unwarrantably pre-occnpying public carria^, 
or houses of accommodation. 6. By menacesaent: as by in- 
cendiary letters, and tumultuous assemblies: by newspapers 
or hands-bills, denouncbg vengeance against persons of 
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mg, which is hy losing a portion of the good-will ^" 
of others. Now, in respect of the good-will ^ v ^* 
which others bear you, you may be a loser in 
either of two ways : 1. By the manner in which 
you are thought to behave yourself; and % By 
the manner in which others behave, or are thought 
to behave, towards you. To cause people to 
think that you yourself have so behaved, as to 
have been guilty of any of those acts which cause 
a man to possess less than he did before of the 
good-will of the community; is what may be stiled 
defamatkm. But such is the constitution of 
human nature, and such the force of prejudice, 
that a man merely by manifestuag his own want 
of good-wiU towards you, though ever so unjust 
iii itself, and ever so unlawfully expressed, may 
iu a manner force others to withdraw from you a 



particular desomiiiatioiis : fbr eiample, against Jews , Gatho> 
lies, Protestants, Scotchmen, Gascons, Catalonians, &c. 
7. Simple mental injuries : as by distressful, terrifying, ob- 
scene, or irreligious exhibitions; such as exposure of sores 
by beggars, exposure of dead bodies, exhibitions or reports 
of counterfeit witdicrafts or apparitions, exhibition of ob- 
scene or Uaspberaoiis prints : obscene or blasphemous dis- 
courses beld in public: spreading £Use newt of public 
defeats in battle, or of other misfortunes. 

III. Scilf-Tegarding ounces against person. 1. Fasling. 
Abstinence from yenery, self-4agellation, self-mutilation^ and 
other self-denying and self-tormenting practices. 58. Glut- 
tony, drunkenness, excessive venery, and other species of 
intemperance. 3. Suicide. 

VOL. II. K 
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part of theirs. When he does this hy words, or 

by such actions as have no other effect than in as 
far as they stand in the place of words^ the 
o&nce may he stiled miification. When it is 
done hy snch actions as, hemdes their haying this 
effect, are injuries to the person, the offence may 
be stiled a persaml insult: if it has got the length 
of reaching the body, ^ corporal iiwuU: if it stopt 
short before it reached that length, it may be 
stiled insulting niemcement. And thus we have 
two genera OT kinds of oiBfences against re{>utation 
merely ; to wit, 1. Defamation : and, 2. Vilifica- 
tion, or Revilementf. As to corporal insults, 
and insulting menacement, they belong to the 
compound titie of defences against persoh and 
reputation both together. 



offienoet If the property of one man sulfers by the de- 
pnpertj. linquency of another, such property either was in 
trust with the offender, or it was not : if it was 
in trust, the oflfence is a breach of trust, and of 
whatever nature it may be in other respects, may 
be stiled dissipation in breach of trust, or dissipation 
of property m trust. This is a particular case : the 



* I. Sbmi-pvblic ofybwcbs. 1. CftlnmiiiBtioii and vili- 
fication of particular denominations of persona; auch as 
Jews, Catholics, &c. 

II. Self-regarding offences. I. Incontinence in 
females. 2. Incest. 
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opporite one is the more common : in sudi case 
the sevetal ways in which property may^ by possi- 
bility, become the object of an ofience« may be 
thus conceived. • Ofl^ces against property^ of 
whatever kind it he^ may he distinguished^ as hath 
heen already intimated into such as concern the 
legal possession of it^ or right to it, and such as 
concern only the enjoyment of it, or, what is the 
same thing, the exercise of that right. Under 
the former of these heads come, as hath been 
already intimated f , the several o&nces of vmmg^ 
fid noihmoestmenii wrongful interception, wrongful 
Spestment, usurpaiion, and wrongful attribution. 
When in the commission of any of these offences 
a falsehood has served as an instrument, and that, 
as it is conimonly called, a wilful, or as it might 
more properly be termed, an advised X one, the^ 
epithet fraudulent may he prefixed to the name of 
the offence, or substitute in the room of the 
word wrongfuL The circumstance of fraudulency 
then may serve to characterise a particular 
spedes, comprisable under each of those generic 
heads : in like manner the circumstance of force, 
of which more a little farther on, may serve to 
diaracterise another. With respect to wrongful 
interception in particular, the investitive event by 
whu^ the title to the thing in question should 
have accrued to you, and for want of which such 



• Supia xx?ii. t lb' X See ch. ix. [Consciousness] ii. 
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^^j'* title is, through the delinquency of the offender^ 
' V" * as it were« interc^ed, is either an act of hi^ own, 
expressing it as Ids will, that you should be con- 
sidered by the law as the person who is legally 
in possession of it, or it is any other event at« 
large : in the former case, if the thing, of which 
you should have been put into possession, is a 
sum of money to a certain amount, the offence is 
ihat which has received the name of uuokfeHcy;. 
which branch of delinquency, in consideratiori of 
the importance and extent of it, may be treated 
on the footing of a distinct genus of itself*. 



PaymeDt, ♦ The light in which the offence of insolvency is here ex- 
hibited, may perhaps at first consideration be apt to appear 
not only novel but improper, it may naturally enough ap- 
pear, that when a man owes you a sum of money, for in- 
stance, the right to the money it yoor's already, and that 
what he withholds from you by not paying you, is not the 
legal title to it, poiseaaion of it, or {lower orer it, but the 
physical posaession of it, or power over it, only. ' But upon a 
more accurate examination this will be found not to be the 
case. What is meant by payment, is always an act of myes- 
titive power, as above explained, an expression of an act of 
the wiii, and not a physical act : it is an act exercised with 
relation indeed to the thing said to be paid, but not in a 
physical sense exercised upon it. A man who owes you ten 
pounds, takes up a handful of silrer to that amount, and 
lays it down oil a table at which you are sitting. If then by 
words, or gestures, or any means whatever, addressing him- 
self to you, he intimates it to be his will that you should take 
up the money, and do with it as you please, he is said to 

« 
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Next, with regard to such of the offences 
. against property as concern only the enjoyment 



have paid you : but if the case was, that he laid it down not 
for that purpose, bat for some other, for instaooe, to count it 
and eianiine it, meaning to take' it np again himself, or leave 
it for somebody else, he has not paid you : yet the physical 
acts, eKercised upon the fneces of money in question, are in 
both cases the sarae. Till he does express a will to that 
purport, what you have is not, properly speaking, the legal 
possession of the money, or a right to the nioney, but only a 
right to have hini, or in his default perhaps a minister of 
justice, compelled to render you that sort of seryice, by the 
tendering of which he is said to pay you : that is, to express 
such will as above-mentiooed, with regard to some ediporeal 
' article, or other of a certain species, and of value equal to 
Ae amount of what he owes you : or, in other words, to ex- 
ercise in your fhvour an act of investitive power with relation 
to some such article. 

Tiue it is, that in certain cases a man may perhaps not be 
deemed, according to common acceptation, to havepai<i you, 
without rendering you a further set of services, and those of 
another sort : a set of services, which are rendered by the 
exercising of certain acto of a physical nature upon the very 
uiing widi which he is said to pay yon : to wit, by transfer- 
ring the thing to a certain place where you may be sure to 
find it, and where it may be convenient for you to receive it. 
But these services, although the obligation of rendering them 
should he annexed by law to the obligation of rendering 
those other services, in the performance of which the opera- 
tion of payment properly consists, are plainly acts of a dis- 
tinct nature - nor are they essential to the operation: by 
themselves they do not constitute it, and it may be performed 
without them. . It mvfl be performed without them wherever ' 
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of the object in question. This object must be 
either a service^ or set of services which should 
have been rendered hy some person, or else an 
' article belonging to the class of thing's. In tiie 
former case, the offence may be stiled tmmgful 
wkhholidkigof siroices^. In tiie latter case it may 
admit of finrther modifications, which may be thus 
conceived: When any object which you have had 
the physical occapation or enjoyment of» ceases^ in 
any degree, in * consequence of the act of anodier 
man, and without any change made in so much 

* 

the thing to be transfeired happens to he akeady as moch 
within the reach, physically 'speakings of the creditor, as by 
any act of the debtor it can be made to be. 
This matter would have appeared in a clearer light had it 

been practicable to enter here into a full examination of the 
nature of property, and the several modifications of which it 
is susceptible : but every thing cannot be done at once. 
* Supra xsvi. 

t Under wrongful withholding of services isinelnded breadi • 
of contract « the oldigation to render services may be gionnd- 
ed ather on contract, or upon other titles : in other words, 
the event of a man's engaging in a contract is one out of 
many other investitive events from which the right of receiv- 
ing diem may take its commencement. See ch. xviL [limto] 

§ iv. 

Were the word services to be taken in its utmost latitude 
(negative included as well as positive) this one head would 
cover the whole law. To this place then are to be referred 
such services only, the withholding of which does not coin- 
cide with any of the other offences, for which sepetate deno- 
minations have been provided. 



« 
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of that power as depends upon the intrinsic phy- 
sical conditioii of your person, to be subject to 
that power; this cessation is either owing to 
change in the intrinsic condition of the thing itself, 
or in its exterior situation with respect to you, 
ihaf, is, to its being situated out of your reach. In 
the former case, the nature of the change is either 
such as to put it out of your power to make any use 
of it at all, in which case the thing is said to be 
d^firc^ed, and the offence whereby it is so treated 
may be termed wrongful destruction : or such only 
as to render the uses it is capable of being put to of 
less va^ue than before, in which case it is said to be 
damaged, or to have sustained damage, and the 
offence may be termed wrongful endamagtmiU. 
Moreover, in as far as the value which a thing is 
of to you is considered as being liable to be in 
some degree impaired, by any act on the part of ' 
any other person exercised upon that thing,. aL 
though on a given occasion no perceptible damage 
should ensue, the exercise of any such act is com- 
monly treated on the footing of an offence, which 
may be termed wrongful umg or oowpatkn. 

If ihe cause of the thing's failing in its capa^ 
city pf being of use to you, lies in the exterior 
situation of it with relation to you, the offence 
may be stiled wrongful deiainmeni*. Wrongful 



♦ In the English law, detinue and detainer: detinue ap- 
plied chiefly to moveables ; detainer, to immoveables. Under 
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detainment, or detention, during any given period 
of time, may either be accompanied with the in- 
tention of detaining the thing for ever, (that is 
for an indifferent time) or not : if it be, and if it 
be accompanied at the same time with the inten- 
tion of not being amenable to law for what is done, 
it seems to answer to the idea commonly annexed 
to the word embezzlement, an offence which is 
commonly accompanied with breach of trust*. 
In the case of wrongful occupation, the phyncal 
faculty of occupying may hjave been obtained with 

detinue and detainer cases are also comprised, in which the 
offence consists in forbearing; to transfer the legal possession 
of the thing • sach cases may be considered as coming under 

the head of wrongful nonMnTestment. The , distinction be- 
tween mere physical possession and legal possession, where 
. the latter is short-lived and defeasible, seems scarcely 
hitherto to have been attended to. In a multitude of in- 
stances they are confounded under the same expressions. 
The cause is, that probably under all laws, and frequently 
for verf good reasons, the legal possession, with whatever 
certainty defeasible upon the event of a trial, is, down to the 
time of that event, in many cases annercd to the. appearanqe 
of the physical. 

* In attempting to enhibit the import belonging to this 
and other names of offences in common use, I must be un- 
derstood to speak all along with the utmost diffidence. The 
'truth is, the import given to them is commonly neither de- 
terminate nor uniform : so that in the nature of Jhings, no 
definition that can be given of them by a private person can 
be altogether an exact one. To fix the sense of them be- 
longs only to the legislator. 
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or without the assistance or consent of the pro- 
prietor, or other person appearing to have a right 
to afford such assistance or consent. If without 
such assistance or consent, and the occupation 
be accompanied with the intention of detaining 
the thing for ever, together with the intention 
of not being amenable to law for what is done, 
the offence seems to answer to the idea com- 
monly annexed to the word theft or stealing. If 
in the same circumstances a force is put upon 
the body of any person who uses, or appears to 
be disposed to use, any endeavours to prevent the 
act, this seems to be one of the cases in which the 
offence is generally understood to come under the 
name of robberi/. 

If the physical faculty in question was obtained 
with the assistance or consent of a proprietor, or 
other person above spoken of, and still the occu- 
pation of the thing is an offence, it may have been 
either because the assistance or consent was not 
fairly, or because it was not freely obtained. If 
not fairly obtained, it w as obtained by falsehood, 
which, if advised, is in such a case termed fraud: 
and the offence, if accompanied with the intention 
of not being amenable to law, may be termed 
fraudulent obtaiument or defraudmcnt * , If not 



• The remaining cases come under the head of usurpation, 
or wrongful investment of property. The distinction seems 
hardly hitherto to have been attended to : it turns like an- 



frtd^ obtained, it was obtamed by foru: to wit, 
^ V * diher by a force put upon the body, which has 

been already mentioned, or by a force put upon 
the mind. If by a force put upon the mind, or 
in o&er words, by the ap|>lication of coerdve 
motives *, it must be by producing the apprehen- 
sion of some evil: which evil, if the act is an 
oflbnce, must be some evil to which on the occasion 
in question the one person has no right to expose 
the other. This is one case, in which, if the of- 
fencebe luxxympfuued with the intention of detain* 
ing tiie ifaing for ever, whedier it be or be not 
accompanied with the intention of not being 
amenable to law, it seems to agree with the idea of 
what is commonly meant by extarikn. Now the 
part a man takes in exposing another to the evil in 
question, must be either a positive or a negative 
part. In the former case, again, the evil mn$t 
rither be present or dntant. In the ease then 
where the assistance or consent is obtained by a 
force put upon the body, pr where, if by a fj^^ce 
put upon the mind, the part taken in the exposing 
a man to the apprehension of the evil is positive, 
the evil present, and the object of it his person, 
and if at any rat^ the extortion, thus applied, be 
accompanied wijth.the intention of not being amen- 

./ , Other, mentioned above, upon the distinction between legal 
possession and physical. The same observation may be ap- 
plied to the caie of extortion heieafter fioUowiDg. 
* Vide svpra. xivii. 



Digitized by Google 



DIVISION OF OFFENCES. 

able to* haw, it seems to agree with the remaining 

case of what goes under the name of jobbery. 

As to dissipation' in breach of trust, this, when 
prodnctire of a peeoniary profit to tiie trustee, 
seems to be one species of what is commonly 
meant by peculatum. Another, and the only re- 
maining one, seems to condst in acts of occupation 
exercised by the trustee upon the things which 
are the objects of the fiduciary property, for his 
own benefit, and to the damage of the beneficiary. 
As to robbery, this offence, by the manner in 
which the assistance or consent is obtained, be- 
comes an ofience against property and person at 
the same time. Dissipation in breach of trust, 
and peculation, may perhaps be more commo- 
diously treated of under the head of offences 
against trust After these exceptions, we have 
thirteen genera or prindpal ' kinds of oflfences 
against property, which, when ranged in the order 
most commodious for examination, may. stand as 
fellows, yis. 1. Wrongful nofMnvestnient of pro* 
perty. 2. Wrongful interception of property. 3. 
Wrongful divestment of property. 4. Usurpation 



* Vmaxfi whidi, if it mutt be an olBuioe, n an ofeice 
committed with consent, that it, with Die consent of the 

party supposed to be injured, cannot merit a place in the 
catalogue of offences, unless the consent were either unfairly 
obtained or unfreely • in the first case, it coincides with d&- 
fraudment ; in the other, with extortion. 



■ 
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Chap, of property. 5. Wrongful myestment of property. 

^■ v Wrongful withholding of services. • 7. Wrong- 
ful destruction or endamagement. 8. Wrongful 
occivpatioii. 9« Wrongful detainment. 10. Em- 
bezzlement. 11. Thefi;. !£• Defraudxnent. 13. 
Extortion *. 

We proceed now to consider offences which are 
complex in their eflfects. Regularly, indeed, we 
should come to oflfences against condition ; hut it 
YfjH be more convenient to speak first of offences 
by which a man's interest is affected in two of the 
preceeding points at once. 

XXXVI. 

Offences First then, with regard to offences which affect 
ai^miibt per- ^^^^^ reputatlott ti^gether. Wh^ any man, 

by a mode of treatment which affects the person. 



* I. SsMi-FUBLic or? svcn. 1. Wrongfal diveitment, 
interception, usurpation, &c. of valuables, wbich are tfie pro- 
perty of a corporate body ; or wbicb are in the indiscriminate 

occupation of a neighbourhood ; such as parish churches, 
altars, relicks, and other articles appropriated to the pur- 
poses of religion : or things which are in the indiscrimi- 
nate occupation of the public at large ; such as mile-stones, 
market-houses, exchanges, public gardens, and cathedrals. 
S. Settinj^ on foot what have been called ImlMeip or fraudu- 
lent partnership* or gaming adtentures ; propagating fidse 
news, to raise, or sink the value of stocks, or of any other 
denomination of property. 

II. SsLV-nBOABDivo oppEKCvs. 1. Idleuoss. .8. Ga- 
ming. 3. Otlier species of prodigality. 
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injured the reputation of another, his end and 

purpose must have been either his own immediate 
pleasure, or that sort pf reflected pleasure^ which 
in certain drcumstances may he reaped from the 
suffering of another. Now the only immediate 
pleasure worth regarding, which any one can reap 
from the person bf another, and which at the same 
time is capahle of affecting the reputation of the 
latter, is the pleasure of the sexual appetite *. 
This pleasure, then, if reaped atall^must have 
heen reaped either against the consent of the 
party, or with consent. If with consent, the con-' 
sent must have been obtained either freely and 
fairly both, or freely but not fairly, or else not 
even freely ; in- which case the fairness is out of 
the question. If the consent be altogether want- 
. ing, the offence is called rape : if not fairly ob- 
tained, seduction snnply : if not freely, it may be 
called /orci^/^ seduction. In any case, either the 
offence has gone the length of consummation, or 
has stopt short of that period ; if it has gone that, 
length, it takes one or other of the names just 
mentioned : if not, it may be included alike in all 
cases under the denomination of a tiri^ iasckndus 
injury. Lastly, to take the case where a man in- 
juring you in your reputation, by proceedings that 
regard your person, does it for the sake of that 

* See ch. \, [Pleasures and Pains.] 
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sort of pleasure which will sometiines result from 
^"'^'^ * ihe contemplation of another's pain* Under these 
dircumstanoes dther the oflfence has actually gone 
the length of a corporal injury, or it has rested in 
, menacement: in the first case it may he stiled a 
corporal inmU ; in the other, it may come under 
the name of insult wg menacement. And thus we 
have, six genera, or kinds of offences^ against 
person and reputation together; which, when 
ranged in the order most commodious for consi- 
deration, will stand thus : 1 . Corporal insults. 2. 
Insultmg menacement. 3. Seduction** 4* Rape. 
5. Forcible seduction. 6. Simple lasdvions in- 
juries *. 

xxxvu. 

25?^^' Secondly; witii respect to those which affect 
person and property together. That a force put 
upon the person of a man may be among the 
means by which the title to property maybe un- 
lawfully taken away or acquired, has been already 
stated f. A force of this sort then is a circum* 
stance which may accompany the oftnoes of 
wrongful interdsptibn, wrongful divestment, nsm^- 
pation^ and wrongful investment. But in these 
cases the intervention of this circumstance does 

• I. Semi-public offences — none. 
II. Self-reoaedino offencu. 1. Sacrifice of .virgi- 
nity. 3. Indecencies not public, 
t Saprt. • 
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ttot happen to haye given any new defioniinafion 

to the offence In all or any of these cases, 
however, by prefixing the epithet forcible, M^jnaj 
have 80 many names of olfences, whieh may ekfaer 
be considered as constituting so many species of 
the genera belonging to the division of offences 
against property, or as so many genera belonging 
to the division now before us. Among the offen- 
ces that concern the enjoyment of the thing, the 
case is the satoe with wrongful destruction and 
wrongful endamagement; as ako with wrongful 
occupation and wrongful detainment. As to the 
offence of wrongful occupation^ it is only in 
die case where the thing occupied belongs to the 
class of immoveables, that, when accompanied by 
the kind of force in question, ha3 obtained a par- 
ticular name which is in common use : in this 
case it is called Jbrdbk hntry: forcible detainiAent, 
as applied also to immoveables, but only to im- 
moveables, has obtained, among lawyers at least, 
the name cifarcUtle detmner'\. And thus we may 



• In the technical language of the English law, property 
80 acquired is said to be acquired by duress. 

t Applied to moveables, the circumstance of force has 
ne?er, at least by the technical part of the language, been 
tekien into account: no such combination 6f terms as forcible 
ceeupation is m current use. The word detitiue is applied to 
nurreables only: and (in the language of the law) the word 
JbreUfle bas ncTer been combined with it. ' The word ap(»lied 
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distingimh 10 genem^ or kinds of offences^ against 
person and property together, which, omitting for 
conciseness sake the epithet wrongful, will stand 
thus: 1. Forcible interception of property. S. 
•Fordble diyestment of property. 3. Forcible 
usurpation. 4. Forcible investment. 5. Forcible 
destruction or endamagement. 6. Forcible occu- 
pation ^f moveables. 7« Forcible entry. 8. For- 
cible detainment of moveables. 9. Forcible de- 
tainment of immoveables. 10. Robbery 

xxxvm. 

Oflfencei We come now to oflfences against anMim. A 
SSkSJ!-?^ man's condition or station in life is constituted by 
d^d^ the l^gal relation he bears to the. ^rsons who are 
^ about him ; .that is, as we have abeady had ooca^ 

sion to shewf, by duties, which, by being imposed 
on one side, give birth to rights or powers on the 
' other. These relations, it is evident, may be 
almost infinitely diversified. Some means, how- 
ever, may be found of circumscribing the £eld 



to taunoveablet is detoiner ; this is combmed with the word 
fymUe: sad what is smgular, it is scaroely in use wiihoat 
thai word. It was impossible to steer altogether dear of 
this technical nomenclature, on account of the influence 
which it has on the body of the language. 

* 1. Semi-public ofpencxs. 1. Incendiarism. 9. Cri- 
minal inundation. 

II. Self-regarding OfPEircss— none* 

t Supra. XXV. note. - 
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within wliich the varieties of them are displayed. Chap. 
In the first place, they must either be such as are ^- v 
capable of displaying themselves within the circle 
of a private family, or such as require a larger 
space. The conditions constituted by the former 
sort of relations may be stiled domestic: those 
constituted by the latter, cvoU* 

xxxix. 

As to domestic conditions, the legal relations by Domotie 
which they are constituted may be distinguished ^olS on 
into 1. Such as are superadded to relations purely utioMh^b 
natural: and 2. Such as, without any such na- 
tural basis, subsist purely by institution. By re- 
lations purely natural, 1 mean those which may 
be said to subsist between certain persons in virtue 
of the concern which they themselves, or cer- 
tain other persons, have had in the process whieb 
is necessary to the continuance of the species. 
These relations may be distinguished, in the iirst 
place, into contiguous and uncontiguous. The 
uncontiguous subsist through the intervention of 
such as are contiguous. The contiguous may be 
distinguished, in the first place, intoooffiti/^io/, and 
post-cotmubiaL* , Those which may be termed 



* By the terms eonnMal and poiUconnuhialy all I mean at 

present to bring to view is, the mere physical union, apart 
from the ceremonies and legal engagements that will after- 
wards be considered as accompaoying iU 
VOL. II. Ji 
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^JtS' connubial arc two : 1. That which the male bears 

XVL 

towards the female: 2. That which the female 

bears to the male*. The post-connubial are 
either productive or derivative. The productive is 
that which the male and female aboye-menlsoned 
bear each of them towards the children who are 



Behtions— * The vague and undetenmned natare of the fictittoas 
iivm'every ^°ti^y» called aielation, is, on accaBtona like the present, apt 
two objecta. to be productive of a good deal of confusion. A relation ia 

either said to be home by one of the objects which are parties 
to it, to the other, or to subsist between them. The latter 
mode of phraseology is, perhaps, rather the more common. 
Tn such case the idea seems to be, thatfromthe consideration 
of the two object^ there results but one relation^ which 
belongs as it were in common to' them both. In some cases, 
this perhaps may answer the purpose very well: it will not» 
however, in the present case. For the present purpose it 
will be necessary we should conceive two relations as re- 
sulting from the two objects, and borne, since such is the 
phrase, by the one of them to or towards the other : one 
relation borne by the first object to the second : another 
relation borne by the second object to the first. This is ne>- 
cessary on two accounts; 1. Because for the relations them- 
selves there are in many instances separate names: for 
example, the relations of guardianship and wardship: in 
which case, the speaking of them as if they were but one, 
may be productive of much confusion. 3. Because the two 
different relationships give birth to so many conditions: 
which conditions are so far different, that what is predicated 
and will hold g^ood of the one, will, in various particulars, as 
we shall see, not hold good of the other. 
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tlie immediate fruit of their union; this is termed 

the relation of pareiitality. Now as the parents 
must be» so the children may be> of different sexes. 
Accordingly the relation of parentality may be 
distinguished into four species : 1. That which 
a father bears to his son : this is termed paternity. 
2. That which a father bears to his daughter: 
this also is termed paternity. 3. That which 
a mother bears to her son : this is called maternity, 
4. That which a mother bears to her daughter : 
this also is termed maternity. Unoontiguous 
natural relations may be distinguished into imme- 
diate and remote. Such as are. immediate, are what 
one person bears to another in consequence of 
their bearing each of them one simple relation to 
some third person. Thus the paternal grand- 
&ther is related to the paternal grandson by 
means of the two different relations, of different 
kinds, wliich together they bear to thp father : the 
brother on the father's side, to the brother by 
means of the two relations of the same kind, 
which together they bear to the father. In the 
same manner we might proceed to find places in 
the system for the infinitely-diversified relations 
which result from the combinations that may be 
formed by mixing together the several sorts of re- 
lationships by ascent, relationships by decent, coir 
lateral relationships, and relationships by affinity : 
which latter, when the union between the two 
parties through whom the a£^ty takes place is 
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Y vY' sanctioned by matrimonial solemnities, are termed 

^ V ' relationships by marriage. But this, as it would 
be a most intricate and tedious task, so happily is 
it, for the present purpose, an unnecessary one. 
The only natural relations to which it will be 
necessary to pay any particular attention, are 
those which, when sanctioned bylaw, give birth to 
the conditions of husband and wife, the two re- 
lations comprized under the head of parentality, 
and the corresponding relations comprized under 
the head filiality or filiation. 

What then are the relations of a lei^-al kind 
which can be superinduced upon the above-men- 
tioned natural relations? They must be such as it 
is the nature of law to give birth to and establish. 
But the relations which subsist purely by institu- 
tion exhaust, as we shall see, the whole stock of re- 
lationships which it is in the nature of the law to 
give birth to. and establish. The relations then 
which can be superinduced upon those which are 
purely natural, cannot be in themselves any other 
than wliat are of the number of those which 
subsist purely by institution: so that all the 
difference there can be between a legal relation of 
the one sort, and a legal relation of the other sort, 
is, that in the former case the circumstance which 
gave birth to the natural relation serves as a mark 
to indicate where the legal relation is to fix : in the 
latter case, the place where the legal relation is to 
attach is determined not by that circumstance but 
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by some other. Froni these considerations it will ^^j* . 
appear manifestly enough, that for treating of the * v ' 
several sorts of conditions, as well natural as 
purely conventional^ in the most commodious 
order^ it will be necessary to give the precedence 
to the latter. Proceeding throughout upon the 
same principle, we shall all along give the priority, 
not to those which are first, by nature, but to 
those which are most simple in point of description. 
There is no other way of avoiding perpetual an- 
ticipations and repetitions. 

XL. 

We come now to consider the doinestie or DomeaUc 

, , relation* 

family relations, which are purely of legal insti- witich are 
tution. It b to these in e£Pect, that both kinds H^Liitu. 
of domestic conditions, considered as the work of ^ 
law, are indebted for their origin. When the law> 
no matter for what purpose, takes upon itself to 
operate, in a matter in which it has not operated 
before, it can only be by imposing obligation''^. 
Now when a legal obligation is imposed on any 
man, there are but two ways in which it can in the 
first instance be enforced. The one is by giving 
the power of enforcing it to the party in whose 
£Eivour it is imposed : the other is by reserving that 
power to certain third persons, who, in virtue of 
their possessing it, are stiled ministers of justice. 
In the first case, the party favoured is said to 



* See ch. xvii. [Limits] § iii. 
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possess not only a right as against the party 
obliged, but also a power aver bim : in the second 

case, a right only, uncorroborated by power. In 
the first case, the party favoured may be stiled a 
wperim*, and as they are both members of the 
same family, a domestic superior, with reference to 
the party obliged : who, in the same case, may be 
stiled a domestic inferior, with refer^ice to the 
party favoured. Now in point of possibility, it is 
evident, that domestic conditions, or a kind of ficti- 
tious possession analogous to domestic conditions, 
might have been looked upon as constituted, as 
well by rights alone, without powers on either 
side, as by powers. But in point of utility it 

* Two persons, who by any means stand engaged to live 
together, can never live together long, but on^ of them will 

choose that some act or other should be done, which the other 
■will choose should not be done. When this is the case, how 
is the competition to be decided? Laying aside generosity 
and good-breeding, which are the tardy and uncertain fruits 
of iong-established laws, it is evident that there can be no 
certain means of deciding it but physical power : which 
indeed is the very mMuis by which family, as well as other 
competitions, must have been decided long before any such 
office as that of legislator had existence. This then being 
the order of things which the legislator finds established by 
nature, how should he do better than to acquiesce in it? The 
persons who by the influence of causes that prevail every 
where, stand engaged to live to<j:ether, are, 1. Parent and 
child, during the infancy of the latter ; 2. Man and wife i 
3. Children of the same parents. Parent and child, by 
necessity : since, if the child did not live with the parent (or 



DIVISION OF OFFBMCE8. 

does not seem expedient : and in point of fact, pro- 
bably owing to the invariable perception which 

with somebody standing in the place of the parent) it could 

not live at all : husband and wife, by a choice approaching 
to necessity : children of the same parents, by the necessity 
of their living each of them with the parents. As between 
parent aad child, the necessity there is of a power on the part 
of the parent for the preservation of the child supersedes all 
fiurther leasoning. . As between man and mfe, that necessity 
does not subsist The only reason that applies to this case 
is, the necessity of putting an end to competition. The man 
would have the meat roasted, the woman boiled: shall they 
both fhst till the judge comes in to dress it for them ? The 
woman would have the child dressed in green ; the man, in 
blue : shall the child be naked till the judge comes in to 
clothe it ? This affords a reason for giving a power to one or 
other of the parties : but it affords none for giving the power to 
the one rather than to the other. How then shall the legislator 
determine ? Supposing it equally easy to give it to either, let 
him look erer so long for la reason why he should give it to 
the one rather than to the other, and he may look in vain* 
But how does the matter stand already? for there were men 
and wives (or, what comes to the same thing, male and female 
living together as man and wife) before there were legislators. 
Looking round him then, he finds almost every where the 
male the stronger of the two ; and therefore possessing already, 
by purely physical means, that power which he is thinking of 
bestowing on one of them by means of law. How then can he 
do 80 well as by placing the legal power in the same hands 
, which are beyond comparison the more likely to be in pos- 
session of the physical ? in this way, few transgressions, and 
few calls for punishment: in ihe other way, perpetual trans- 
gressions, and perpetual calls for punishment. Solon is sai^ 
to have transferred the same idea to the distribution pf state 



DIVISION OF OFFENCES. * 



men must have had of the inexpediency, no such 
conditions seem ever to have been constituted 
by such feeble bands. Of the legal telationships 
then, which are capable of being made to subsist 
within the circle of a family, there remain those 
only in which the obligation is enforced by power. 
Now then, wherever any such power is conferred, 
the end or purpose for which it was conferred 
(unless the legislator can be supposed to act 
without a motive) must have been the producing 
of a benefit to somebody : in other words, it must 
have been conferred for the sake of somebody. The 
person llien, for whose sake it is conferred, must 
either be one of the two parties just mentioned, 
or a third party : if one of these two, it must be 
either the superior or the inferior. If the superior, 
such superior is commonly called a master ; and 
the inferior is termed his servant : and the power 
may be termed a ben^dal one. If it be for the 
sake of the inferior th^t the power is established, 

powm. Here then was generalization : here was the work 
of ^nius. But in the disposal of domestic power, every 
legislator, without any effort of genius, has been a Solon. So 
much for reason*.- add to which, in point o( motives f, that 
legislators seem all to have been of the male sex, down to the 
days of Catherine. I speak here of those who frame laws, . 
not of those who touch them with a sceptre. 

• Social motives: sjruipatbj for the public: love of reputation, &c. 

t Self-regarding motives: or social molives, wliich arc social in a lea 
extent : sjmpatby for persons of • particular description : persons of the 
same aex. 
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the superior is tenned a guardian ; and the mferior 
his ward: and the power, being thereby coupled 
with a trust, may be termed a fiduciary one. If 
for the sake of a thbd party, the superior may be 
termed a mperiiitmdant ; and the inferior his 
subordifULte. This third party will either be an 
assignable individual or set of individuals, or a set 
of unussignable individuals. In this latter case 
the trust is either a public or a semi-public one : 
and the condition which it constitntes is not of the 
domestic, but of the civil kind. In the former 
case, this third party or principal, as he may 
be termed, miher has a beneficial power over the 
saperintendant, or he has not : if he has, the su- 
perintendant is his servant, and consequently so 
also is the subordinate : if not, the superintendant 
is the master of the subordinate; and aD the 
advantage which the principal has over his super- 
intendant, is that of possessing a set of rights, 
uncorroborated by power; and therefore, as we 
have seen^, not fit to constitute a condilaon of the 
domestic kind. But be the condition what it may 
which is constituted by these rights, of what na- 
ture can the obligations be, to which the superin- 
tendant is capable of being subjected by means of 
them 1 They are neither more nor less than those 
which a man is capable of being subjected to hj 
powers. It follows, therefore, that the functions of 



* Siipia, note, page 150, 
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x"vL ^ principal and his superintendant coincide with 

^ V ' those of a master and his servant; and consequently 
that the offences relative to the two former condi- 
tions will coincide with the ofifences relative to the 
two latter. 

XLI. 

the Offences to which the condition of a master, 
T^m. °^ condition, is exposed, may, 

as hath been already intimated*, be distinguished 
into such as concern the existence of the condir 
tion itself .anfL such as concern the performance 
of the functions of it, while subsisting. First 
then, with regard to such as affect its existence. 
It is obvious enough tiiat the services of one man 
may be a benefit to another : the condition of a 
master may therefore be a beneficial one. It 
stands .exposed, therefore, to the offences of wraf^- 
Jul non-ifto&tmeni^ wrongful intercef^wih Msurpa- 
tiotif wrongful investment, and wrongful divestment. 
But how should it stand exposed to ^e, offences 
of ismnigfitl^MiceUkm, wmigful detrefjtatwn^ and. 
wrongful imposUimf Certainly it cannot of it- 
self; for services, when a man has the power of 
exacting them or - not» as he thinks fit, can never 
be a burthen. But if to th6 powers, by whidi 
the coi;idition of a master is constituted, the law 
t)miks fit to annex any obligation on tifp part of 
the master ; for instance, that of affording m^- 
j- I — - - 

* Vide saprai lucvii* 
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tenance, or giving wages, to the servant, or pay- 
ing money to any body else, it is evidenty that in 
virtue of such obUgation the condition i?i0^ become 
a burthen. In this case, however, the condition 
possessed by the master will not, properly speak- 
ing, be thepureand simple conditi<m of a master : 
it will be a kind of complex object, resolvable 
into the beneficial condition of a master, and the 
burthensome obligation which is annexed to it« 
Still however, if the nature of the obligation lies 
within a narrow compass, and does not, in the 
ttumner of that which constitutes a trust, interfere 
with the exercise of those powers by which the 
condition of the superior is constituted, the latter, 
notwithstanding this fordgn mixture, will still 
retain the name of mastership ^. In this case, 
therefore, but not otherwise, the condition of a 
master may stand exposed to the offences of 
wrongful abdication, wrongful detrectatwnf and 
wrongful imposition. Next as to the behaviour of 
persons, with reference to this condition, while 
considered as subsisting. In virtue of its being a 



* In most civilized nalions there is a sort of domestic con- 
ditioii* in which the superior is termed a master, while the 
inferior is termed sometimes indeed a servantt but more par- 
ticularly and more freqnentiy an appren^» In ibis case» 

though the superior is, in point of usage, known by no other 

name than that of a master, the relationship is in point of 
fact a mixt one, compounded of that of Jiwwter and that of 
guardiain. 
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benefit, it is exposed to diOurhance. This disturb-' 

ance will either be the offence of a stranger, or 
the offence of the servant himself. Where it is 
the offence of a stranger, and is committed hj 
taking the person of the servant, in circumstances 
in which the taking of an object belonging to the 
class of things would be an act of theft, or (what 
u scarcely worth distingubhing firom theft) an act 
of embezzlement, it may be termed saxant-steal- 
ing. Where it is the offence of the servant him- 
self, it is stiled breach of duty* Now the most 
flagrant species of breach of duty, and that which 
includes indeed every other, is that which consists 
in the servant's withdrawing himself from the 
place in ^hieh the duty should be performed- 

• 

This species of breach of duty is termed elopement, 
Again^ in virtue of the power belonging to this 
condition, it is liable, on the part of the master, to 
abuse. But this power is not coupled with a trust. 
The condition of a master is therefore not exposed 
to any offence which is analogous to breach of trust 
Lastly, on account of its being exposed to abuse, it 
may be conceived to stand, in point of possibility, 
exposed to bribery* But considering how few, 
and how insignificant, the persons are who are 
luibk to be subject to the power here in question, 
this is an offence which, on account of the want 
of temptation, there will seldom be any example 
of in practice. We may therefore reckon thirteen 
sorts of offences to which the condition of a master 



Digiii<iL,a oy Google 



DIVISION OF OFFENCES. W 

is exposed; viz. 1. Wrongful non-investmeht of Chap. 

mastership. 2. Wrongful interception of master- ' — ^ 
ship. 3. Wrongful divestment of mastership. 4* 
Usurpation of- mastership. 5. Wrongful invest- 
ment of mastership. 6. Wrongful ahdication of 
mastership. 7. Wrongful detrectation of master- 
ship. 8. Wrongful imposition of mastersh^. 
9. Abuse of mastership. 10. Disturbance of 
mastership. 1 1 . Breach of duty in servants. 
12. Elopement of servants. 13. Servant-stealing. 

XLII. 

As to the power by which the condition of a Varfoos 
master is constituted, this may be either limited or semmde. 
unlimited. When it is altogether unlimited^ the 
condition of the servant is stiled pure slavery. 
But as the rules of language are as far as can be 
conceived from being steady on this head^ the term 
slavery is commonly made use of wherever the 
limitations prescribed to the power of the master 
are looked upon as inconsiderable. Whenever any 
such limitation is prescribed, a kind of fictitious 
entity is thereby created^ and, in quality of an 
incorporeal object of possession, is bestowed upon 
the servant : this object is of the class of those 
which are called rights : and in the present case 
is termed, in a more particular manner, a liberty : 
and sometimes a privilege, an immunity or an ea- 
emptum. Now those limitations on the one hand, 
and these liberties on the other, may, it is evident, 
be as various as the acts (positive or negative) 
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^^p. which the master may or may not have &e power 

> V * of obliging the servant to submit to or to perform. 

Correspondent then to the infinitude of these 
Uhertiesiy is the infinitude of the modifications 
which the condition of mastership (or, as it is more 
common to say in such a case, that of servitude) 
admits of. These modifications, it is evident, may, 
in di£Eierent countries, be infinitely diversified. In 
difierent countries, therefore, the oifences charac- 
terised by the above names will, if specifically con- 
sidered^ admit of very different descriptions. If 
' there be a spot upon the earth so wretched as to 
exhibit the spectacle of pure and absolutely un- 
limited slavery^ on that spot there will be no such 
thing as any abuse of mastership ; which means 
neither more nor less than that no abuse of mas- 
tership will there be treated on the footing of an 
ofl^ce. As to the question. Whether any> and 
whati modes of servitude ought to be established 
or kept on foot 1 this is a question, the solution 
of which belongs to the dvil branch of the art of 
legislation. 

XLIII. 

Ofiences Ncxt, with regard to the offences that may 
concern the condition of a servant. It might 

• wrwaiit. seem at first sight, that a condition of this kind 
could not have a spark of benefit belonging to it: 
that it could not be attended with any oth^ con- 
sequences than such as rendered it a mere burthen. 
But a burthen itself may be a benefit^ in compa- 
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rison of a greater burthen. CoQceiye a maa'a ^j^* 
sitciation then to be such, that he must, at any "^ v ^ 
rate, be in a state of pure slavery. Still may it 
be material to him^ and highly material, who the 
person is whom he has for his master. A state of 
slavery then, under one master, may be a bene- 
ficial state to him, in comparison with a state of 
slavery under another master* The condition of 
a servant th^ is exposed to the several oflfences 
to which a condition, in virtue of its being a be- 
neficial one^ is exposed ^. More than this, where 
the power of the master is limited, and the limi- 
tations annexed to it, and thence the liberties of 
. the servant, are considerable, the servitude may 
even be positively eligible. For amongst those 
limitations may be such as are sufficient to enable 
the servant to possess property of his own: 
being capable then of posses^g property of his 



* It may seem at first, that a person who is in the condi- 
tion of a slave, coald not have it in his power to engage in 

such course of proceeding as would be necessary, in order 
to give him an apparent title to be reckoned among the 
slaves of anotlicr master. But though a slave in point of 
righty it may happen that he has eloped for instance, and is 
not a slave in point /act : or, suppose him a slave in point 
of feet, and ever so vigilantly guarded, still a person con- 
nected with him by the ties of sympathy, might do that for 
him wUeh, thoogh willing and assenting^ he might not be 
able to do for himself: might forge a deed of donatton, for 
example, firom the one master to the other. 
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own, he may be capable of reoeiving it from his 
^ v master : in short, he may remve twines, or othw 

emoluments, from his master ; and the benelit 
resultiBg from these wages may be so considerable 
as to outweigh the burthen of the servitude, and, 
by that means, render that condition more be- ^ 
neficial upon the whole, and more eligible, than 
that of one who b not in any respect under the 
controul of any such person as a master. Accord* 
ingly, by these means tlie condition of the servant 
may be so eligible, that his entrance into it, and 
his continuance in it, may have been altogether 
the result of his own choice. That the nature of 
the two conditions may be the more clearly under- • 
stood, it may be of use to shew the sort of cor- 
respondency there is between the ofibnces which 
a£Fect the existence of the one, and tliose which 
affect the existence of the other* That this cor- 
respondency cannot but be very intimate is ob- 
vious at first sight. It is not, however, that a 
given offence in the former catalogue coincides 
with an offence of the same name in the latter 
catalogue: usurpation of servantship with usur- 
pation of mastership, for example. But the case 
b, that an offence of one denomination in the one 
catalogue coincides with an offence of a different 
denomination in the other catalogue. Nor is the 
coincidence constant and certain: but liable to 
contingencies, as we shall see. First, then, wrong- 
ful non-investment of the condition of a servant, if 
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it be the offence of one who should have been the 
master^ c<niicides with wrongful detrectation of 
mastership ; if it be the o£Pence of a tliird person^ 
it involves in it non-investment of mastership^ 
which^ provided the mastership be in tbe eyes of 
him who should have been master a beneficial 
thing, but not otherwise is wrongful. 2. Wrong- 
ful interception of the condition of a servant^ if it 
be the oflence of him who should have been master, 
coincides with wrongful detrectation of master- 
ship : if it be the offence of a third person, and 
the mastership be a beneficial thing, it involves in 
it wrongful interception of mastership. 3. Wrong- 
ful divestment of servantship, if it be the offence 
of the master, but not otherwise, coincides with 
wrongful abdication of mastership : if it be the 
offence of a stranger, it involves in it divestment 
of mastership, which, in as far as the mastership 
is a benefidal thing, is wrongful. 4. Usurpation 
of servantship coincides necessarily with wrongful 
imposition of mastership : it will be apt to involve 
in it wrongful divestment of mastership: but 
this only in the case where the usurper, pre- 
viously to the usurpation, was in a state of servi- 
tude under some other master. 6* Wrongful in- 
vestment of servantship (the servantship being 
considered as a beneficial thing) coincides withj 
imposition of mastership ; which, if in the eyes or 
the pretended master the mastership should chance 
to be a burthen, will be wrongful. 6. W rongful 

VOL. II. M . 
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abdication of servantship coincides with wrongful 
^"■v — ' divestment of mastership. 7. Wrongful dQt£ect»* 
tion of servantslupy wiili wrongfiil non4nTe8tiiiflnt 
of mastership. 8. Wrongful imposition of servant- 
ship, if it be the offence of the pretended master, 
coincides with usurpation of masterd^ : if it be 
the ofl^nce of a stranger, it inTolves in it impo- 
sition of mastership, which, if in the eyes of the 
pretended master the mastership should be a 
bnithen, will be wrongfbL As to abuse of mas- 
tership, disturbance of mastership, breach of duty 
in servants, elopement of servants, and servant^ 
stealing, these are offibnces which, without any 
change of de^cnunaiion, bear equad relation to 
both conditions. And thus we may reckon thir- 
teen sorts of o&soceB to which the oondition of a 
servant stands exposed: viz. 1. Wrongful noit- 
investment of servantship. 2. Wrongful inter- 
ception of servantship. 3« Wrongful divestment 
of servantship. 4. Usurpation of servantship^ 
5. Wrongful investment of servantship. 6. Wrong- 
ful abdication of servantship. 7. Wrongful de- 
trectation of servantship. 8. Wrongful impon- 
tion of servantship. 9. Abuse of mastership* 
10. Disturbance of mastership. 11. Breach of 
duty in servants. 12. Elopement of servantew 
13« ServantHStealing. 

XLIV. 

Gardian. We now comc to the (fences to which the condi- 
8b]p,what<- tionof aguardian is exposed. A guardian is one who 
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lliewaid. No V .tibea, what are the cases in wUdi 
itcanbefbr the benefit of one man, that anoAer, 

living within the compass of the same family, 
should exercise power over him? Consider eil^ 
of ibe parties by himself, and suppose bim, in 
^ point of understanding, to be on a level with the 
other, it seems evident enough that no such cases 
can ever eidst^* To the production of bapinness 
on ihe part of any given person (inr like manner 
as to the production of any other effect which is 
die result of human ageni^) three things it is ne- 
oessary should concur: knowledge, inclination, 
and physical power. Now as there is no man who 



is so sure of being indmed, on all occaaions,to pro- 
mote your happness as you yourself are, so neither 
is there any man wbo upon the whole can have 
had so good opportunities as you nnist have had 
of Imomng what is most conducive to that pur- 
pose* For wbo should know so weD as yon 



* Consider them together indeed, take the sum of the two 
interests, and the case» as we have seen (supra, x1.) is then 
the leverse. That case, it is to be xemembered, proceeda 
only upon the supposition that the two parties are obliged to 
live together; for suppose it to be at fheir cption to part, the 
necessity of establishing the power ceases. 
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C»A». do what it is that gives you pain or pleasure*? 
' — V — ' Moreover, as to power, it is manifest that no 
superiority in this respect, on the part of a 
stranger, could, for a constancy, make up for 
^o great a deficiency as he must lie under in 
respect of two sadi material points as knowledge, 
and inclination. If then there be a case where it 
can be for the advantage of one man to be under 
the power of another, it must be on account of 
some palpable and very considerable defidency, on 
the part of the former, in point of intellects, or 
(which is the same thing in other words) in point 
of knowledge or understanding. Now there are 
two cases in which such palpable deficiency is 
known to take place. These are, 1. Where a 
inan's intellect b not yet arrived at that state 
in which it is capable of directing his own indinap 
tion in tlie pursuit of happiness : this is the case of 
iitfanqff. 2. Where by some particular known or 
unknown drcumstanoe his intellect has either 
never arriyed at that state, or having arrived at it 
has fallen from it : which is the case of insanUy. 

By what means then is it to be ascertained 
whether a man^s intellect is in that state or no ? 
For exhibiting the quantity of sensible heat in a 
human body we have a very tolerable sort of 
instrument;, the thermometer ; but for exhibiting 



* Ch. xvii. [limitB] %i, f See ch. xiii. [Gases unmeet] % in* 
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the quantity of intelligence, we have no such 
instrument. It is evident, therefore, that the line 
which separates the quantity of intelligence which 
is sufficient for the purposes of self-government 
from that which is not sufficient, must be, in a 
great measure, arbitrary. Where the insufficiency 
is the result of want of age, the sufficient quantity 
of intelligence, be it what it may, does not accrue 
to all at the same period of their lives. It becomes 
therefore necessary for legislators to cut the 
gordian knot, and fix upon a particular period, at 
which and not before, truly or not, every person 
whatever shall be deemed, as far as depends upon 
age, to be in possession of this sufficient quantity *. 
In this case then a line is drawn which may be 
the same for every man, and in the description of 
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• In certain nations, women, wliether married or not, have 
been placed in a state of perpetual wardship : this has been 
evidently founded on the notion of a decided inferiority in , 
point of intellects on the part of the female sex, analogous to 
that which is the result of infancy or insanity on the part of 
the male. This is not the only instance in which tyranny has 
taken advantage of its. own wrong, alleging as a reason for 
the domination it exercises, an imbecillity, which, as far aa it 
has been real, has been produced by the abuse of that very 
power which it is brought to justify. Aristotle, fascinated by 
the prejudice of the times, divides mankind into two distinct 
species, that of freemen, and that of slaves. Certain men 
were borne to be slaves, and ought to be slaves. — Why ? 
Because they are so. 
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which, such as it is, whatever persons are con- 
^ V <^riied may be certaiii of agreeing : tho m- 
c<imstance of time aflfordmg a mark by wluch tKe 
line in question may be traced with the utmost 
degree of nicety. On the other hand, where the 
huniffideney is the rault of Jmninty, thefe is not 
even this resource : so that here the legislator has 
no other expedient than to appoint some particular 
person or persons to give.a partieular detenniDa^ 
tion of the question, in every instance in wISdi it 
occurs, according, to his or their particular and 
arbitrary discretion.. Arbitrary enough it miikt 
be at any jrate, since the only y^aj in wUdt it can 
be exercised is by considering whether the share 
^ ii^telligencse. possessed by thedndividual in ques- 
tion, deed or does not«ome up to^-the loose and 
indeterminate idea which persons so appointed may 
chance to entertain with respect to the quantity 
which is deemed'Sufficient. 

* XLV. 

gwiiii«« to The line then being drawn, or supposed tO be 
toiu SO, it is expedient to a man who cannot, with 
safety to himself, be left in his own power, that he 
should be placed in the power of another. How 
long then should he remain so? Just so long as his 
mability is supposed to continue: that is, in the 
case of infancy, till he arrives at that period at 
which the law deems him to be of ftill age : in the 
case of insanity, till he be of sound mind and 
understanding. Now it is evident, that this 
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period, in the case of infancy, may not arrive for ^^yj; 
a coQJsiderable time : and in the case of insanity, ' ' 
p^hfifB never. . The duration of the power be- 
longing to this trust must therefore, in the one 
case, be very considerable; in the other case, 
iodefinite. 

9 

XLVI. 

The next puiut to consider, is "vvliat imu be the Pwwthrt 

^ ^ nia.y> and 

extent of it ! for as to what ousht to be, that is a duties that 

^ ought to !>• 

miatter to be settled, not m a general analytical uoaed id 
sketch, but in a particular and dbreinnstantial dis- 
sertatioui By possibility, then, this power may 
possess any extent that can be imagined : it may 
extend to any acts whidi, physically speaking, it 
may be in the power of the ward to perform him- 
self> or be the object of if exercised by the 
guardian* .Conodve the power, for a moment, to 
stand npon this footing: the condition of the 
ward stands now exactly upon a footing with 
pure slav^# Add the obligation by which the 
power is tinmed into a trust : the limits of the 
power are now very considerably narrowed. What 
then is the purport of this obligation ? Of what 
nature is the cburse of condttot it prescribes ? It is 
such a course of conduct as shall be best cal- 
culated for procuring to the ward the greatest 
quantity of haj^indss whidi his fiaculties, and the 
circumstances he is in, will admit of: saving 
always, in the first place, the regard which the 
guardian is permitted to shew to his own hap- 
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^^^f' pinefls; ond^ in the second place, that wUdi he is 
^ ^ ' obliged, as well as pennitted, to shew to that of 
other men. This is, in fact, no other than that 
course of conduct which the ward, did he hut 
know how, ought> in point of prudence, to maiiH ^ 
tain of himself : so that the business of the former 
is to govern the latter precisely in the manner in 
which this latter ought to goYem himselfl Now to 
instruct each individual in what manner to govern 
his own conduct in the details of liie, is the parti- 
cular business of private ethics : to mstrnct in- 
dividuals in what manner to govern the conduct 
of those whose happiness, during non-age, is com- 
mitted to their charge, is the busmess of the art 
of private education. The details, therefore, of 
the rules to be given for that purpose, any more 
than the acts which are capable of bdng coair 
mitted in violation of those rales, belong not to the 
' art of legislation : since, as will be seen more 
particularly hereafter *, . such details could not, 
vriih any chance of advantage, be provided for by 
the legislator. Some general outlines -might in- 
deed be drawn by his authority : and, in point of 
fact, some are in every civilized state. But such 
regulations, it id evident, must be liable to great 
variation : in the first place, according to the in- 
finite diversity of civil conditions which a man 



^ See ch. xvii. [Umits] % i. 
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may stand invested mih in any given state : in the 
next place, according to the diversity of local 

circumstances that may influence the nature of the 
conditions which may chance to be established 
in different states. On this account, the offences 
which would be constituted by such regulations 
could not be comprised under any concise and 
settled denominations, capable of a permanent and 
extensive application. No place, therefore, can be 
allotted to them here. 

2XVIL 

By what has been said, we are the better pre- SS^^tbe 
pared for taking an account of the offences to*J**°******^ 
which the condition in question stands exposed. 
Gnardianslnp heUng a private trust, is of course 
exposed to those offences, and no others, by 
which a private trust is liable to be affected. 
Some of them, however, on account of tiie spe- 
cial quality of the trust, will admit of some 
further particularity of description. In the flrst 
place, Inreadi of this species of trust may be 
termed mismanagement of guardianship : in the 
second place, of whatever nature the duties are, 
which are capable of bemg annexed to this con- 
dition, it must often happen, that In order to 
fulfil them, it is necessary the guardian should be 
at a certain particular place. Mismanagement 
of guardianship, when it consists in the not bdng, 
on the occasion in question, at the place in ques- 
tion, may be termed desertion of guardianship. 
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ChiA*. Third, It is manifest enough, that the object 
V— ^ which the guwrdian plight tp propose to himself,, 
in ihft exmwe of p^m-^ w)»A tl^we^at^ 

aire annexed, is to procure for the ward the 
greatest quantity of hsippioee^ which can be pro- 
cured for hioi, ooDfliateirtly ijriib the regard wfaicjb 
is due to the oilier interests that have heen 
ipeationed : for this is the object which the ward 
w^uid hare piopoied to tmnaelf, aia4 wgH .and 
ought to have been aUowed to propose to him- 
self, had he been capable of governing his own 
conduct. NoWf hi order tp procure this haj^pi- 
IIB88, it m necesfpry tfaftt h^ should poisess a 
certain power over the objects on the use of which 
suchjiappiness depends. These objects are either 
the pevMm of the ^ard himself^ or 4>ther pbjecta. 
that are exfraneowi4:o him« Thw other .objects 
are either tilings >Qr. p^sons. .As to tfun^ thei^ 
ofcjeets i4 tb|S idassy j|i as-lur asa DMn'^iuippmesa 
depends upon ihe use of iheniy axe stiled hia 
prcperty. The case is the same with the service? 
oi.uDj.f&r^ns over,iiKhom he nuiy happen to. pos- 
sess i^ .l^epeficpal powder, or to whose siloes he 
may happen to possess a beneficial right. Now 
when property of ^ kind, which is in trust, 
siiftrB,byihe deUnqi^Dcy of him. with whmn it is 
in ^trusty such oflbnce^ of whatever nature it is 
in other respects^ m^y be stijed dissipation in 
hreach.tof trust: ^and if .it be /Mtootd^, with .a 
profit to tlia trustee, it may bo stjied peada- 
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Ijon*, FoiirlliyFor onepeimtoexeroiieapcmer Cha^'* 
of any kind over another^ it is necessary that ihe v ' ^ 

latter should either perform certain acts, upon 
being commanded so to do by the former, .or at 
least should safler oettain .acts to he exerdsed 
upon himself. In this respect a ward must stand 
upon the footing of a servant : and the i^ndition 
of a ward must> in this respect, stand i»|»0Bed to 
the same oflbnces to which Huit of a servant 
stands exposed; that is> on the part of a stranger, 
to dutitrbam, which m particdar. dicomstanees^ 
will anioimt'torA^: onlhd ps^of the ward, to^ 
breach of duty: which, in particular circumstances, 
may be d&cted by efapemmt^ Fifth, lUiere doca 
not jeanl»heimydBBmie.cbn<:arning gmrdiaii- 
ship that corresponds to abuse of trust: I mean in 
the ]sense to which the last-mentioned denomina- 
tiimhasi»^heie«o»finedt. Xlie^ieasGfi is, thid; 
gtiardansh^ heing a imst ef 'a private nataie^ 
does not, as such, confer upon the trustee an^ 
power, diher over the persons or over the pro- 
perty of any party, other than the beneficiary 
himself. If by accident it confers on the trustee 
' a power over any persons whose services constitute 
a 'piM of. tile property of the beneficiary, the 
trustee become thereby, in certain respects, the 
master of such servants J. Sixth, Bribery also 
is a sort of offimce to whioh, in this oate, iberer 



* Supra, t Vide supra, xxv» X Vide supra, xl. 
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^■f'* is not commonly much temptation. It is an 
^ — V— ^ offence, however, which by possibility is capable 
of taking this direction: and must therefore be 
aggregated to the number of the offences to which 
the condition of a guardian stands exposed. And 
thus we have in all seventeen of these offences : 
viz. 1. Wrongful nonrmvestment of gnardiansbqi. 
2. Wrongful interception of guardianship. 3. 
Wrongful divestment of guardianship. 4. Usur- 
pation of guardianship. 5. Wrongful investment 
of guardianship. 6. Wrongful abdication of guar- 
dianship. 7- Detrectation of guardianship. 8. 
Wrongful impoation of guardiansh^. 9. Mis- 
management of guardianship. 10. Desertion 
guardianship. 11. Dissipation in prejudice of 
wardship. 1 S. Peculation in prejudice of wardship* 
13. Disturbance of guardianship. 14. Breach of 
duty to guardians. 15. Elopement from guar- 
dians. 16. Ward-stealing. 17* Bribery pre- 
judice of wardship* 

XL VIII. 

dfianoes Next^ with regard to offences to which the con- 
^^dition of wardship is exposed. Those which 
first aflfect the existence of the condition* itself are 
as follows : 1 . Wrongful non-investment of the 
condition of a ward. This, if it be the oifence 
of one who should have been guardian, coincides 
with wrongful detrectation of guardianship : if it 
be the offence of a third person, it involves in it 
non-investment of guardianship, which, provided 
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the gwaTcHanBhip is, in the eyes of him who should 
have been guardian, a desirable thing, is wrongful, ^" v- 

2. Wrongful interception of wardship. This, if 
it be the offence of him who should have been 
^^foaidian, coincides widi wrongful detrectation of 
guardianship : if it be the offence of a third 
.person, it involves in it interception of guardian- 
jship, which, provided the guardianship is, in th^ 
eyes of Mm who should have been guardian, a 
desirable thing, is wrongful. 3. Wrongful divest- 
ment of wardship. This, if it be the offimoe of 
the guardian, but not otherwise, coincides wiih 
wrongful abdication of guardianship : if it be the 
offence of a third person, it involves in it divest- 
ment of guardianship, which, if the guardianship 
is, in the eyes of the guardian, a desirable thing, 
is wroi^gfiil. 4. Usurpation of the condition of 
a i^ard: an ofifence not very likely to be com- 
mitted. This coincides at any rate with wrongftd 
imposition of guardianship; and if the usurper 
were 

guardian, it will involve in it wrongful divestment 

of such guardianship 5. Wrongful investment 



* Tbis eflfeet it may be thought will not necessarily take 
place: since a ward may have two guardians. One man 

then is guardian by right : another man comes and makes 
himself so by usurpation. This may very well be, and yet 
the former may continue guardian notwithstanding. How 
then (it may be asked) is he divested of his guardianship? — 
The answer is— Certainly not of the whole of it: but* 
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^H^Y' irwdship: (the wiffdtfhip tiemg eonridefed 4 
"""v^ benefidal tlmig) tlus coinddes wil£ fanpomtion of 

guardianship^ which> if in the eyes of the pre- 
tended giuttdiaii the guiurdianskip dioukL he a 
burtlieii, wifl be wrongfuL, 6. Wrongful abdica- 
tion of wardship. This coincides with wrongful 
divestment of guardianship* 7* Wrongful detrec- 
tittSon cxf wardship. Thu coincides with wroo^ 
ful interception of guardianship. 8. Wrongful 
imposition of wardship. This^ if the offender 
be ibe p^rc^tended guardian, coincides witJi usur- 
pation of guardianslnp: if a sfaranger^ ft inTolves 
in it wrongful imposition of guardianship. As to 
sudi of the ofikices relative to this condidon, as 
concfero ^e consciences of it while subsisting, 
they are of such a nature that, without any change 
of d^ominatlon, they belong equally to the cour 
dition of « guardian, and that of a ward* We 
may therefore reckon seventeen sorts of offences 
relative to the condition of a ward : 1 . Wrongful 
non^investmeBt of wardsMp. Si. Wrongfiil inter- 
ception of wardilhip. 3. Wrongftd divestment of 
wardship. 4. Usurpation of wardship. 5. Wrong- 
ful investment of wardship. 6. Wrongful abdica- 
tion of wardship. 7* Wrongful detreetation of 
wardship. 8. Wrongful imposition of wardship. 



however, of a part of it: of such part as is occupied, if 
one may so say, that is, of such part of the powers and 
rights belonging to it as aie exercised, by the usurper. 
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9. WaatamgmiBat of guaTctianflhip, 10. IM- 
flertion of guardiaiisliip.- 1 1. Dissipation in pre- 
judice of wardship. 12. Peculation i|i prejudice 
of wardship. Id. DistUrbaiMB of gasati&BaaMp. 
14. Breach of duty to guardians. 15. Elopement 
from guardians. 16. Ward-stealing. 17. Bri- 
bery in prejudice of wardship. 



We come now to the offences to which the con- offences 
dition of a parent stands exposed : and firsts with condition o£ 
regard to Axm hjr which tte^Very existence of tiie ^ 
condition is aActed. On this occasion, in order 
to see the more clearly into the subject^ it will be 
necessary to distingiush between the natural rel»- 
tionshipy and the legal relationsliip, wMch is 
superinduced as it were upon the natural one. 
The natural one being constituted by a particular 
events which, dllier on account of its being already 
past, or on some other account, is equally out of 
the power of the law^ neither is^ nor can be made, 
the sufajject of an oflEenoe. Is a man your lallier t 
It is not any oflfence of mine that can make you 
not his son. Is he not your father ? It is not any 
oAbnce of mine that can rend^ him so. But al- 
though he does in fact bear that relation to you^ 
I, by an offence of mine, may perhaps so manage 
matters, that he shall not be thought to bear it: 
which, wilih respect to any legal advantages which 
either he or you could derive from such relation- 
ship, will be the same thing as if he did not. In 
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tlie capacity of a witnesB^ I may cause the judges 
V " to believe Hiat lie is. not your ftther, and todecree 

accordingly : or, in the capacity of a judge, I may 
myself decree him not to be your father. Leaving 
then the purely natural relationship as an object 
equally out of the reach of justice and injustice, 
the legal condition, it is evident, will stand ex- 
posed to the same ofibnces, neither more nor less, 
as every other condition, that is capable of being 
either beneficial or burthensome, stands exposed 
ixh Next, with regard to the exercise of the 
functions belonging to this condition, considered 
as still subsisting. In parentality there must be 
two persons concerned, the father and the mother. 
The condition of a parent includes, therrfore, two 
conditions ; that of a father, and that of a mother, 
with respect to such or such a child. Now it is 
evident, that between these two parties, whatever 
beneficiary powers, and other rights, as also what- 
ever obligations, are annexed to the condition of a 
parent, may be shared in any proportions that 
can be imagined. But if in these several objects 
of legal creation, each of these two parties have 
severally a share, and if the interests of all these 
parties are in any degree provided for, it is evi- 
dent that each of the parents will stand, with 
irelation to the child, in two several capacities : 
tiiat of a master, and that of a guardian. The 
condition of a parent then, in as far as it is the 
work of law, may be considered as a complex 



Digitized by Google 



DIVISION OF OFF£NCES. 



condition, compounded of that of a guardian, and 
that of a master. To the parent then, in quality 
of guardian, results a set of duties, involving, as 
necessary to the discharge of them, certain pow- 
ers : to the child, in the character of a ward, a 
set of rights corresponding to the parent's duties, 
and a set of duties corresponding to his powers. 
To the parent again, in quahty of master, a set of 
beneficiary powers, without any other necessary 
limitalion (so long as tiiey last) than what is 
annexed to them by the duties incumbent on him 
in quality of a guardian : to the child, in the char 
racter of a servant, a set of duties corresponding 
to the parent's beneficiary powers, and without 
any other necessary limitation (so long as they 
last) than what is annexed to them by the 
rights which belong to the* child in his capacity of 
ward. The condition of a parent will therefore 
be exposed to aU the offences to which either that 
of a guardian or that of a master are exposed : 
and, as eacli of the parents will partake, more or 
less, of both those characters, the oifences to which 
the two conditions are exposed may be nominally, 
as they will be substantially, the same. Taking 
them then all togetlier, the offences to which the 
condition of a parent is exposed will stand as 
follows: 1. Wrongful non-investment of paren- 
tality *. 2. W rongful interception of parenfality. 

• At first view it may seem a solecism to speak of the con- 
dition of parentality as one which a man can have need to 
VOL. II. N 
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Cha». 3. Wrongful diyestment of parentality. 4. Uaur- 
^ V ' ^ pation of parentality. 5. Wrongful inyestment 
of parentality. 6. Wrongful abdication of patett- 
tality. 7. Wrongful detrectation of parentality. 
8. Wrongful imposition of parentality. 9« Mis- 
management of parental guardiansbip. 10. De- 
sertion of parental guardianship. 1 1 . Dissipation 
in prejudice of filial wardship. IS. Peculation in 
prejudice of filial wardship. 13. Abuse of paren- 
tal powers. 1 4. Disturbance of parental guardi- 
anship. 15. Breach of duty to parents. 16. Elope- 
ment from parents. 17* Child-stealing. 18. Bri- 
bery in prejudice of filial wardship. 

L. 

offet res Next with regard to the offences to which the 

toucliiug the » 

dJtioo. — — 

be invested with. The reason is, that it is not common for 
any ceremony to be required as necessary to a man's being 
deemed in law the father of such or such a child. But the 
institution of such a ceremony, whether advisable or not, is 
at least perfectly conceivable. Nor are there wanting cases 
-In which it has actually been exemplified. By an arttde in 
the Roman law, adopted by many modem nations, an iUegi- 
timate child is rendered legitimate by the subse<|uent mar- 
riage of his parents. If then a priest, or other person whose 
office it was, were to refuse to join a man and woman in 
matrimony, such refusal, besides being a wrongful non-in- 
vestment wilh respect to the two matrimonial conditions, 
would be a wrongful non-investment of parentality and 
filiation, to the prejudice of any children who should have 
been legitimated. 
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e^mdilian the condition of a son or daugh- 

- ter stands exposed. The principles to be pursued 
in the investigation of offences of this description, 
have already been sufficiently developed. It will 
be sufficient^ therefore, to enumerate them with- 
out further discussion. The only peculiarities by 
whick offences relative to the condition in question 
stand distinguished from the oflfences relative to 
all the preceding conditions, depend upon this one 
circumstance; viz. that it is certain every one 
must have had a fether and a mother : at the same 
time that it is not certain that every one must 
have had a master, a servant, a guardian, or a 
ward. It will be observed all alonff, that where a 
person, from whom, if alive, the benefit would be 
taken, or on whom the burthen would be imposed, 
be dead, so much of the mischief is extinct along 
with the object of the offence. There stiU, how- 



* In English we have no word that will serve to express 
with propriety tlie person who bears the relation opposed to 
that of parent. The word child is ambiguous, being em- 
ployed in another sense, perhaps more frequently than in 
tiiis; moie frequently in oppoiutiQp to « perwi qf JuU age, 
, an oibift, than in correlation to a fomsi^. For Ithe concUtiou 
itself we have no other word than fUaUm : an ill-contriTed 
term, not analogous to paUtnUff and maieirmJty : the proper 
term would have been fiUality : the word* filiation is M fre- 
quently, perhaps, and more consistently, put for .he act of 
establishing a person in the possession of the condition of 
fihality. * 
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ever, remains so much of the mischief as depends 
upon the advantage or diuidyantage which might 
accrue to persons related, or supposed to be re- 
lated, in the several remoter degrees, to him in 
question. The catidogue then of these ofiences 
stand as follows : 1. Wrongful non-investment of 
filiation. This, if it be the offence of him or her 
who should have been recognized as the parent^ 
coincides with wrongful detrectation of parenta- 
lity : if it be the offence of a third person, it in- 
volves in it non-investment of parentality, which, 
provided the parentality is, in the eyes of him or 
her who should have been recognized as the pa- 
rent, a desirable thing, is wrongful. 2. Wrongful 
interception of filiation. This, if it be the offence 
of him or her who should have been recognized 
as the parent, coincides with wrongful detrecta- 
tion of parentality : if it be the offence of a third 
person, it involves in it interception of parentality, 
which, provided the parentality is, in the eyes of 
him or her who should have been recognized as 
parent, a desirable thing, is wrongful. 3. Wrong- 
ful divestment of filiation. This, if it be the 
offence of him or her who should be recognized 
.as parent, coincides with wrongful abdication of 
parentality : if it be the ofkmee of a third person, 
it involves in it divestment of parentality : to wit, 
of paternity, or of maternity, or of both : which, 
if the parentality is, in the eyes of him or her who 
should be recognised as parent, a desirable thing. 
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are respectively wrongful. 4. Usurpation of 
filiation. This coincides with wrongful imposition 
of parentality ; to wit, diher of paternity, or of 
maternity, or of both : and necessarily involves in 
it divestment of parentality, which, if the paren- 
tality thus divested were, in the eyes of him or 
her who are thus divested of it, a desirable thing, 
is wrongful. 5. Wrongful investment of filiation : 
(the filiation being considered.^ as a beneficial 
thing.) This coincides with imposition of paren- 
tality, which, if in the eyes of the pretended father 
or mother the parentality should be an undesirable 
thing, will be wrongful. 5. Wrongful abdication 
of filiation. This necessarily coincides with wrong- 
ful divestment of parentality ; it also is apt to in- 
volve in it wrongful imposition of parentality; 
though not necessarily either to thd advantage or 
to the prejudice of any certain person. For if a 
man, supposed at first to be your son, appears 
afterwards ,not to be your^s, it is certain indeed 
that he is the son of some other man, but it may 
not appear who that other man is. 7* Wrongful 
detrectation of filiation. This comcides with 
wrongful non-investment or wrongful interception 
of parentality. 8. Wrongful imposition of filia- 
tion. This, if it be the offence of the pretended 
• parent, coincides necessarily with usurpation of 
■ parentality : if it be the offence of a third person, 
it necessarily involves hnposition of parentaUty ; 
as also divestment of parentality : either or both 
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Chap- of wUch, according to the circumstance above- 
"^"v^ menti<med, may or may not be wroAgfiil. 9* Mis^ 
management of parental guardiansldp. 10. De-. 
sertion of parental guardianship. 1 1 . Dissipation 
in prejudice of filial wardsliip. 12. Peculation in 
prejudice of filial wardsliip. 1 3. Abuse of palren^ 
tal power. 14. Disturbance of parental guardi- 
anship. 15. Breach of duty to parents. ]6' 
Elopeminit from parents. 17* Child-stealing. IS. 
Bribery in prejudice of parental guardianship* 

LI. 

Condition of We shaU now be able to apply ourselves with 

a husband. « 

— Puweis. gome advantage to the exammation of the seyeral 

duties, and 

rights. Umt offences to which the marital condition, or con- 
Mmd to it. dition of a husband^.stands exposed. A husband 
is a man, between wlioni and a certain woman, 
who in this case is called his wife, there subsists a 
legal obligation for the purpose of their Hying 
togeth^> and in particular iot the' ptDrpo^e of a 
sexual intercourse to be carried on between them; 
This obligation will naturally be considered in 
four points of view: 1. in rei^ect, of its com- 
mencement. 2. In respect of the placing it. 3. 
In respect of the nature of it. 4. In respect of 
its duration. First then^ it is evident, that in ^ 
point of possibility, one method of commencement 
is as conceivable as another': the time of its 
commencement might have been marked by one 
sort of event (by one sort of ngnal, as it may 
We be caOed) as well as by another. But in 
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practice the si^al has usually been^ as in point 
of utility it ought constantly to be^ a contract 
entered into hy the parties : that is, a set of signs, 
^ntched upon by the law, as expressive of their 
fmUucU consent, to take upon them this condition. 
Second, and third, with regard to the placing 
of tim obligations which are the result of the con- 
* tract, it is evident that they must rest solely on 
om side, oiT mutually on both. On the first sup- 
posiiion« tbe condition is not to be distinguished 
from pure slavery. In this case, either the wife 
must be the slave of the husband# Of the husband 
of the wife. The first of these suppositions has 
perhaps never been exemplified ; the opposing 
influeiKie of physical causes being too universal 
to have emt been surmounted: the latter seems 
to have been exemplified but too often ; perhaps 
among the first Romans ; at any rate, in many 
barbarous nations. Thirdly, With regard to the 
nature of ,the obligal^ns. If lihey are not suf- 
fered to rest all on one side, certain rights are 
iiimiby given to die other. There must, there- 
fore, be rights on both sides. Now, where there 
are mutual rights possessed by two persons, as 
against each other, either there are powers an- 
nexed to those rights, or not. But the persons in 
question are, by the supposition, to live together : 
in which case we have shewn ^, that it is not only 
expedient, but in a manner necessary, that on 
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Chap, ohc side there should be powers. Now it is only 
* on one side that powers can be : for suppose 
them on both sides, and they destroy one another. 
The question is then. In which of the parties these 
powers shall be lodged ? we have shewn, that on 
the principle of utility they ought to be lodged in 
the husband. The powers then which subsist 
being lodged in the husband, the next question 
is. Shall the interest of one party only, or (rf 
both, be consulted in the exercise of them ? it is 
evident, that on the principle of utility the inte- 
rests of both ought alike to be consulted : since in 
two persons, taken together, more happiness is 
producible than in one. This being the case, it 
is manifest, that the legal relation which the 
husband will bear to the wife will be a complex 
one : compounded of that of master and that of 
guardian. 

LII. • 

Offences The ofPcnccs then to which the condition of a 

touching the 

condition of husbaud will be exposed, will be the sum of those 
to which the two conditions of master and guar- 

dian are exposed. Thus far the condition of a 
husband, with respect to the general outlines of 
it, stands upon the same footing as that of a 
parent. But there are certain reciprocal services, 
which being the main subject of the matrimonial 
contract, constitute the essence of the two matri- 
monial relations, and which neither a master nor 
guardian, as such, nor a pareqit, at any rate, have 
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usually been permitted to receive. These must 
of course have been dfatingoished from the indis- 
criminate train of services at large wbidi the 
husband in his character of master is impowered 
to exact* and of those which in his character of 
guardian he is bound to render. Being thus 
distinguished, the offences relative to the two 
conditions have, in many instances, in as far as 
they have reference to these peculiar services, 
acquired particular denominations. In the first 
place, with regard to the contract, from the cele- 
bration of which the legal condition dates its 
existence. It is obvious that in point of possi- 
bility, this contract might, on the part of either 
sex, subsist witii respect to several persons of the 
other sex at the same time : the husband might 
have any number of wives : the wife might have 
any number of husbands : the husband might 
enter into- the contract witii a number of wives at 
the same time : or, if with only one at a time, he 
might reserve to himself a right of engaging in a 
rimilar contract witii any number, or witii only 
such or such a number of other women after- 
wards, during the continuance of each former 
contract. This latter accordingly is the footing 
upon which, as is well known, marriage is and 
has been established in many extensive countries : 
particularly in all those which profess the Maho- 
metan religion. In point of possibility, it is 
evident that the like liberty might be reserv^d.on 
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the part of the wife : though in point of practice 
no exau^les of such an arrangement seem, ever 
to have occurred. Which of all these arranKe- 
nents is, in point of utility, the most expedi^t, 
is a question which would require too much dis- 
cosBion to answer in the oeiarse of an an^lytipal 
process like the present, and wluch belongs indeed 
to the civil branch of legislation, rather than to 
the penal*. In Christian countries, the solemni^ 
aation of any sudk oontiact b made to exclude the 
solemnisation of any subsequent one during the 
continuance of aliormer : and the solemnization of 
any aucb subsequent contract is accordingly treated 
as an ofienoe, under the name of Polygamy, 
Polygamy then is at any rate, on the part of the 
man, a partictilar modification of that offence 
which may be atikd usurpation of the conditioii 
of a husband. As to its other effects, they will 
be different, aocording as it was the nvm only^ ox 
Ae woman only, or both» that were m a state of 
matrtmoDf at ffce time of the ecanmisncm of tibe 
offisnce. If the man only, then his offence in- 
▼idm in it pro ianto that of wrongful divestment 
of the condition 4>f a wife, in prejudice of his 
prior wifef . If the woman only, then it involves 

* See chu xfiL [Limits] § iv* 

t la this case also, if the woman knew not of the prior 
marriage, it is besides a species of seductioii; and, in as for 
as it affects her, belongs to another divtsiea ef the effiwoes 
of ihis class. Yida 
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in it p7'o tanto that of wrongful divestment of the 
condition of a huBband, in prejudice of her prior 
husband; If both were idrnKly married, it of 
course involves both the wrongful divestments 
whidh haye just been nentioned. And on' the 
odi^r band iJso, tiie eonferte of all ibis nay be 
observed with regard to polygamy oii the part of 
the woman. Second^ As the engaging not to 
enter into any subsequent engagement of Ibe fike 
kind during the continuance of the first, is one of 
the conditi<H]s on which the law lends its sanction 
to the first ; so another is, the inserting as one of 
the articles of this engagement, an undertaking 
' not to render to>or accept from, any othor person 
the aerrices wlach Ibm tise dharacteristic otjeet 
of it : the rendering or acceptance of any such 
services is accordingly treated as an ofi^ce, under 
the name adulnry: trader which name is also 
comprised the offence of the stranger, who, in the 
commission of the above offence, is the necessary 
accomplice. Third, Disturbing either of the 
paities 'to this engagement, in the possession o£ 
these characteristic services, may, in like manner, 
be distinguished from the offence of disturbing 
them in the enjoyment of the miscellaneous ad- 
vantages derivable from the same condition ; and 
on whichever side the blame rests, whether that 
of the party, or ihat of a third person, may be 
termed wrongful wUh holding of connubial services. 
And thus we have one-and-twenty sorts of 
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Chaf. fences to which, as the law stands at present in 
^ ' V ' Christian countries, the condition of a hnsband 
stands exposed : viz. 1. Wrongfol non-inYestment 
of the condition of a husbancl. 8. Wrongful 
interception of the condition of a husband. 
d« Wrongful divestment <^ the< condition of a 
hnsband. 4. Usuipation of the condition of a 
husband. 5. Polygamy. 6. Wrongful invest- 
ment of the condition of a husband. 7- Wrong- 
ful abdication of ihe condition of, a husband. 
8. Wrongful detrectation of the condition of a 
husband. 9- Wrongful imposition of the condi- 
tion of a husband. 10. Mismanagement of mar 
rital guardianship.. 11. Desertion of marital 
guardianship. 12. Dissipation in prejudice of 
matrimonial wardship. 13. Peculation in preju- 
dice of matrimonial wardship. . 14. Abuse of . 
marital power. 15. Disturbance of marital guar- 
dianship. 16. Wrongful withholding of connu- 
bial services. 17* Adultery.'. 18. Breach of duty 
, to husbands. 19. Elopement from husbands. 
SO. Wife-stealing. 21. Bribery in. prejudice of 
marital.guardianship *• 



• I. Semi-public offences. — Falsehoods contesting, or of- 
fences against justice destroying, the validity of the mar- 
riages of people of certaia deflcriptions : such as . Jews, 
Quakers, HiigonotB> &c. &c. 

II. SsLr-aBOABDivG qffisncest^IinproTideiit muiiageoii 
the part ivfininofs. . 
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LIII. Cb^. 

Next with regard to the ofFenceB to which the 
eondition of a wife stands exposed. From ihe<«<i<^^ 
patterns that have been exhibited already^ the«^i^ 
' coinddences and assodations that take place be- 
tween the oflfences that concent the existence of 
this condition and those which concern the exis- 
tence of the condition of a husband, may earily 
enough be apprehended without farther repeti- 
tions. The catalogue of those now under con- 
sideration will be precisely the same in every 
article as the catalogue last exhibited. 

LIV. 

Thus much for the jseveral sorts of offences 
relative to the several sorts of domestic conditions: 
those which are constituted by such natural rela- 
tions as are contiguous being included. There 
remain those which are uncontiguous: of which* 
after so much as has been said of the others^ it 
M ill naturally be expected that some notice should 
be taken. These, however, do not afford any of 
that matter which is necessai) to constitute a 
condition. In point of fact, no power seems 
ever to be annexed to any of them. A grand- 
fa^er, perhaps, may be called by the law to take 
upon him the guardianship of his orphan grand- 
son: but then the power he has belongs to him 
not as grandfather, but as guardian. In point of 
possibility, indeed, power might be annexed to 
these relations, just as it might to any other. 
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But still no new sort of domestic condition would 
result from it : since it has been shewn that there 
OMI be no othm, that, being constituted by 
power, shall be distinct firom liiose which haye 
been already mentioned. Such as they are, how- 
ever^ they have this in common with the before- 
mentioned relations, diat they are cafiable of 
importing either benefit or burthen: they there- 
fore stand exposed to the several offences whereby 
those or any other relations are liable to be affected 
in point of existence. It might be expected, 
therefore, that in virtue of these offences, they 
should be added to the list of the relations which 
are liable to be objects of delinquency. But the 
fact is, that they already stand included in it: and 
although not expressly named, yet as e£B9ctually 
as if they were. On the one hand, .it is only by 
affecting such or such a contiguous relation that 
any oflbnce, affecting uncontiguous relations can 
take place. On the other hand, neitber oan any 
offence, affecting the existence of the contiguous 
relations, be committed, without affecting the 
existence of an indefinite multitude of such as 
are uncontiguous. A false witness comes, and 
causes it to be believed that you are the son of a 
woman, who, in truth, is not your mother. What 
follows? An endless tribe of other false persua- 
sions — that you are the grandson of the father 
and of the mother of this supposed mother: that 
you are the son of some husband of her's, or, at 
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leasts of BWne man wifih whom she hai eohaifailed: 

the grandson of his father and his mother; and 
so on : the brother of their other children, if they 
hare any: the brother4n4aw of the husbands and 
wives of those children, if married : the uncle of 
the children of those children: and so on. — On 
the other hand, that you are not the son of your 
real mother, nor of your real father: that you are 
not the grandson of either of your real grand- 
fathers or grandmothers; imd so on withont end: 
all which persuasions result from, and are induded 
in, the one original false persuasion of your being 
the son of this your pret^ded mother. 

It should seem, therefore, at first sight, tiiat 
none of the offences against these uncontiguous 
relations could ever come expressly into question: 
for by the same rule that one ought, so it might 
seem ought a thousand others : the ofiPences against 
the uncontiguous being merged as it were in 
those whidi affect the oontiguoua relations. So 
for, however, is this from being the ease, that in 
speaking of an offence of this stamp, it is not 
nncommon to hear a gieat deal said of this or 
that uncontiguous relationship whidi it affects, at 
the same time that no notice at all shall be taken 
of wiy of thoie which are contiguous. How 
happens this ? Because, to die imcontiguous rela- 
tion are annexed perhaps certain remarkable ad- 
vantages or disadvantages, while to all the inter- 
mediate relations none shall be annexed whidi are 
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c«A». in comparison worth noticing. Suppose Antony - 

A V X* 

— ' or Lepidus to have contested the relationship of 
Octayius (afterwards Augustus) to Caius Julius 
Csssar. How could it have been done? It could 
only have been by contesting, either Octavius's 
being the son of Atia» or Atia's being the daughter 
of Julia, or Julia's being the daughter of Ludus 
Julius Caesar, or Lucius Julius Csesar's being the 
father of Caius. But to have been the son of 
Atia, or tiie grandson of Julia, or the great 
grandson of Lucius Julius Caesar, was, in com- 
parison, of small importance. Those intervening 
relationships were^ comparaliyely speaking, of no 
other use to him than in virtue of their being so 
many necessary links in the genealogical chain 
which connected him with the soverdgn of die 
empire. 

As to the advantages and disadvantages which 
may happen to be annexed to any of those uncon-. 
tiguous relationships, we have seen already that 
no powers over the correlative person, nor any 
corresponding obligations, are of the number. 
Of what nature then can they be? They are, in 
truth, no other than what are the result either of 
local and accidental institutions^ or of some spon- 
taneous bias that has been taken by the moral 
sanction. It would, therefore, be to little purpose 
to attempt tracing them out a priori by any ex- 
haustive process: all that can be done is, to pick 
up and lay together some of the principal articles 
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in each catalogue by way of spedmen. The' ad* 

vantages which a given relationship is apt to 
impart, seem to be referable chiefly to the follow- 
ing heads: I. Chance of succession to the pro- 
perty, or a part of tlie property, of tlie correlative 
person. 2. Chance of pecuniary support, to be 
yielded by the correlative person, either by ap- ^ 
pointment of law, or by spontaneous donation. 
3. Accession of legal rank ; including any legal 
privileges which may happen to be annexed to it: 
such as capacity of holding such and snch bene- 
ficial offices ; exemption from such and such bur- 
thensome obligations; for instance, paying taxes, 
serving burthensome offices, &c. &c. 4. Accession 
of rank by courtesy; including the sort of repu- 
tation which is customarily and spontaneously 
annexed to distinguished birth and fiunily alliance: 
whereon may depend the chance of advancement 
in the way of marriage, or in a thousand other 
ways less obvious. The disadvantages which a 
given relation is liable to impart; seem to be re- 
ferable chiefly to the following heads: 1. Chance 
of being obliged, mther by law, or by force of 
the moral sanction, to yield pecuniary support to 
the correlative party. 2. Loss of legal rank : in- 
cluding the legal disabi^ties, as well as the bur- 
densome obligations, which the law is apt to 
annex, sometimes with injustice enough, to the 
lower stations. 3. Loss of rank by courtesy: 

VOL. II. o 
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Chap, faicliidmg the loss of die adyantages amend by 

^ V * custom to such rank. 4. Incapacity of coiitl^i«et- 
ing matrimony with the correlative person, where 
the supposed consanguinit j oe affinity lies withk 
the prohibited degreea*. 



* In punnance of the plan adopted with relation to semi* 

public and self- regarding offences, it may here be proper to 
exhibit such a catalogue as the nature of the design will 
admit, of the seyeral genera or inferior divisions of public 
offences. 

I. OvFBvcis against the bxte&nai:. sbcituvt of the 
state. 1. Treason (in favour of foreign enemies.) It may 
be positive or ne^tive (negative consisting^ for example, th 

the not opposing the oommission of positive.) 9; Espionage 
(in favour of foreign rivals not yet enemies.) 3. Injuries to 
foreigners at large (including piracy.) 4, Inj^uries to privi- 
leged foreigners such as ambassadors.) 

II. Offences against justiciu 1. Offences against judi- 
• cial trust : viz. Wrongful non-investment of judicial trutt^ 

wrongful interception of judicial tns^ wrongful divestment 
of judicial trust, usarpalioB of judicial trust, wrongful inv^ssi- . 
ment of judicial trust, wrongful aMkation of judicial tract, 
wrongful detrectation of judicial trust, wrongful imposition 
of judicial trust, breach of judicial trust, abuse of judicial 
trust, disturbance of judicial trust, and bribery in pre^udicj^ 
of judicial trust. 

Breach and abuse of judicial trust may be either inten- 
tional or unmtentiniaL bitentioiial Is enlpetbie-ttl any 'rale^ 
Unintentional win proceed eiAer from inadvertenoe^ orM 
mis-sttpposal: if the inadvertence be coaplcd with kedh 
lessness, or the missupposal with rashness, it is culpable: If 
not, blameless. For the particular acts by which the exercise 
of judicial trust may be disturbed see B. i. tit. [offences 
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LV. 

xvr. 

We come' now to civil conditions: these^ it may ^ 
well be imagined, may be infinitely various: as*^ 

agaiQst justice.] They are too- muUiferiouB, and too 31 pro- 
vided with names, to be examined here. 

If a man fails in fulfilling the duties of this trust, and 
thereby comes either to break or to abuse it, it must be 
through some deficiency in the three requisite and only le- 
quisito endowments, of knowledge, inclination, and power. 
[See anpra, zxvii.] A deficiency in any of those points, if 
any periOB be in Iknlty may proceed either from hit own 
fiuilty or from the fault of those who should act with or 
under hira. If persons who are in fieiult are persons Invested 
with judical trust, the offence comes under the head of 
breach or abuse of trust: if other persons, under that of 
disturbance of trust. 

The ill effects of any breach, abuse, or disturbance of 
judicial trust, will consist in the production of some article 
or artklee in the list of the mischiefe which it ought to be 
the original purpose of judidai procedure to remedy or 
avert* and of those which it ought to be die incidental pur- 
ppse of it to avoid producing. These are either primary ' 
(that is immediate) or remote: remote are of the 2d, 3d, or 
4th order, and so on. The primary are those which import 
actual pain to persons assignable, and are therefore mis- 
chievous in themselves: the secondary are mischievous on 
account of the tendency they have to produce some article 
<Vt articles in the catftbgu» of those of the first order; and 
aie theielbre miachievous in dieir efi^. Those of the Sd 
order are mischievons only on account of the connection 
they have in the way of productive t«idency, astbefere, with 
those of the 2d order : and so on. 

Primary inconveniences, which it ought to be the object 
of procedure to provide against, are, I. The continuance of 
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various as the acts which a man may be either com- 
manded or allowed, whether for his own benefit, or 



the indiWdaal offence itself, and thereby the encrease as well 

as continuance of the mischief of it. 9. The continuance 
of the whole mischief of the individual offence. 3. The 
continuance of a part of the mischief of the individual 
offence. 4. Total want of amends on the part of . persOTS 
injured by the offence. 5. Partial want of amends on the 
part of persons injured by the offence. 6. Superfluous 
punishment of delinquents. 7* Unjust punishment of per- 
sons accused. .8. Unnecessary labour, expence, or other 
suffering or danger, on the part of superior judicial officers. 
9. Unnecessary labour, cxpence, or other suffering or danger, 
on the part of ministerial or other subordinate judicial 
officers. 10. Unnecessary labour, expence, or other suffering 
or danger, on the part of persons whose co-operation is 
requisite pro re natdj in order to make up the necessary com- 
plement of knowledge and power on the part of judioiai 
officers, who are such by profession. 11. Unnecessary la^ 
bour, expence, or other suffering or danger, . on the part of 
persons at large, coming nnder the sphere of the operations 
of the persons above-mentioned. 

Secondary inconveniences are, in the counsultative pre- 
interpretative (or purely civil) branch of procedure. 1. Mis- 
interpretation or adjudication. In the executive (including 
the penal) branch. 2. Total impunity of delinquents : (as 
fiivouringthe production of other ofoqes o'f the like naiuie;) 
3. Partial impunity of delinquents. 4. Application of pu- 
nishment improper in specie, though perhaps not in degree 
(this lessening the beneffcfal efficacy of the quantity em- 
ployed.) 5. Unoiconomical application of punishment, 
though proper, perhaps, as well in specie as in degree. <5, 
Unnecessary pecuniary expence on the part of the state. 
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that of Others^ to abstain*from or to perform. As Cbap. 
many different denominations as there are of per- ' — v— ^ 

Inconveniences of the 3d order are, 1. Unnecessary delay. 
9. Unfiecessary intricacy. 

Inconveniences of the 4th order are, 1. Breach, 2. Abuse, 
3. Disturbance, of judicial trust, as above: viz. in as far as 
these offences are preliminary to and distinct from those of 
the 2d and 3d orders. 

■ 

Inconveniences of the 5th order are. Breach of the several 
regulations of procedure, or other regulations, made in the 
view of .obviating the inconveniences above enumerated: 
viz. if preliminary and distinct as before. 

III. Offences against the preventive branch of the 
POLICE. 1. Offences against phthano-paranomic tmst: 
{(pSay-u:, to pi ^ vcTit ; 'rtapavofjua, an ofifence.) 2. Oftences against 
phtkano-sytnphoric trust : aii/A^apA, a calamity. The two trusts 
may be termed by the common appellation of prophiflactic f 
(vfo, before-hand, and ^oKamt, to guard against) 

IV. Offences against the vublic vorce. 1. Offences 
against military trust* corresponding to those against judicial 
trust. Military desertion is a breach of military duty, or of 
military trust. Favouring desertion is a disturbance of it. 
2. Offences against that branch of public trust which con- 
sists in the management of the several sorts of things ap- 
propriated to the purposes of war: such as arsenals, fortifi-' 
cations, dock-yards, ships of war, artillery, ammunition, 
military magazines, and so forth. It might be termed polemo- 
iamueniie from mXcjw««i war : and rofu&g, a steward *. 

• 

* A number of diffiBrent bnmefies of pubUe tras^ none of which iimve yet 
been provided tritb sppellalaTei, hafe bera been bnm^t to view: wbidi then 
were beit? to coin new nsmee finr them oat of the Oreek. or, instead of « 
Hold, toJodMoie ofawholo eenlenoe? In En^idi, and in {"rench, there b 
no ofhmr alleniativa ; no more than in any of the other aoothem hofoagei. 
It leete wiA Uie reader to deteradne. 
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sons dbta^ffdslied m&k a view to mA commalifc 

and allowances (tho^se denominations only except- 

V. Offences against the positive encrease of the 
jiATioNAL FELICITY. 1. Offences against epkturo-lhTeptic 
trust: {inKmiiAiif knowledge; and r^e^, to nourish or pro- 
mote.) 2. Offenoet agatnst mtptBdagogu/e trust: w, well; 
and «cM8a7wy«w» to edttcate. 3. Offences against noto-connaf 
trust : Movf , a disease ; and My«i$w, to take care of. 4. Of- 
fences against fNoro-comtaT trost : (fM^of, an insane person.) 
6. Offences against pfoefto-eomtal trust : (irra^xoi, the poor.) 
6. Offences against antembletic trust: (ovrf/x^aXXis?, to bestow 
in reparation of a loss.) 7* Offences against hedonarchic 
trust : {-^weuy pleasures ; and apxof*<^t to preside over.) The 
above are examples of the principal establishments which 
should or might be set on foot for the purpose of making, 
in so many di£ferent ways, a positive addition to the stock of 
national felicity. To Exhibit an exhaustive analysb of the 
possible total of these establishments would not be a very 
easy task : nor on the present occasion is it a necessary 
one : for be they of what nature and in what number they 
may, the offences to which they stand exposed will, in as far 
as they are offences against trust, be in point of denomina- 
tion the same: and as to what turns upon the particular 
nature of each trust, they will be of too local a nature to 
come within the present plan. 

All these trusts might be comprised under some sudi 
general name as that of agaththpoleu^ trust : (aya^owottv, to 
do good to any one.) 

• Vl. Offencf.s ag^ainst the public wealth. 1. Non- 
payment of forfeitures. 2. Non-payment of taxes, including 
smuggling. S. Breach of the seveml regulations made to 
prevent the evasion of taxes. 4. Offences against fiscal 
tmat: the nme as dfencet against judicial aodfliffitary 
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ed which relate to the conditions above spoken of 
under the aame of domastic ones) so many dvil 



trusts. Ofienees agamst the orif^nal ravenac; not accnim|^ 

either from taxes or forfeitures, such as that arising from the 
public demesnes, stand upon the same footing as offences 
against private property. 5. Offences against demosio-tami- 
gntic trust: (ptfftM-ia, things belonging to the public : and 
'tafu&t, a steward).viz. against that trust, of which the object 
is to ^ply to their several destinations snoh articles of the 
public wealth as are provided for the indiscriminate accom- 
modation of individuals: such as public roads and waters, 
pnbUc harbours, post-pffices, and packet boats, and the 
stock belonging to them; market-places, and other such 
public buildings ; race-grounds, public walks, and so forth. 
Offences of this description will be apt to coincide with 
.offences against agatho-poieutic trust as above, or with offencea 
against ethno'-pluiistic trust hereafter mentioned, according as 
the benefit in question is considered in itself, or as tesalting 
from the a[qplieation of such or such a branch or portion of 
the public wealth. 

Vn. OrvEircBS against popuLATiov* 1. Emigration* 
2. Suicide- 3. Procurement of impotence or barrenness.- 
4- Abortion- 5. Unprolific coition. 6. Celibacy. 

VIII. OiiENCES against the national wealth. 1. 
Idleness. 2. Breach of the regulations made in the view of 
preventing the application of industry to purposes less pro- 
fitable, in prejudice of purposes more profitable. 3. Oun- 
ces against eUlno-p^ilitlic ^st; (Aaoc, the nation at large; 

* 

vXairr*^, to enrich. 

IX. OvvKircES against the soysaaioivTT. 1. Offences 

against sovereign trust : corresponding to those against judi- 
cial, prophylactic, military, and fiscal trusts. Offensive rebel- 
lion includes wrongful interception, wrongful direstment. 
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Trwf' conditions one might enumerate. Means how- 
^ . V ^ ever, more or less explicit, may lie lomid out of 
drcmnscrilnng their infinitade. 



ttturpatiODy and wrongful investment, of sovereign trust, with 
the offences accessaiy thereto. Where the trust is in a single 
person, wrongful mterception, wrongful divestment, nsurpa- , 
tion, and wrongful investment, cannot any of them, be com- 
mitted without rebellion; abdication and detrectation can 
never be deemed wrongful ; breach and abuse of sovereign trust 
can scarcely be punished : no more can bribe-taking : wrone^fui 

* imposition of it is scarce practicable. When the sovereignty 
IS shared among a number, wrongful interception, wrongful 
divestment, usurpation, and wrongful investment, may be 
committed without rebellion : none of the offences against 

' fhis trust are impracticable: nor is there any of them but 
might be punished. Defensive rebellion is disturbance of 
this trust. Poltticai tumults, political defiunation, and poH- 
tical vilification, are offences accessory to such disturbance. 

Sovereign power (which, upon the principle of utility, can 
never be other than fiduciary) is exercised either by rule or 
without rule : in the latter case it may be termed autocratic c 
in the forpner case it is divided into two branches, the Ugii- 
Uaioe and the execuiiee In either case, where the design 
nation of the person by whom the power is to be possessed, 
depends not solely upon mere physical events, such as that 
of natural succession, but in any sort upon the will of another 
person, the latter possesses an iveAiitivc power, or right of 
investiture, with regard to the power in question: in like 
manner may any person also possess a divestUwe power. 
The powers above enumerated, such as judicial power, mili- 
tary power, and so forth, may therefore be exerciseable by a 
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What the materials are, if so they may be 
called, of which conditions, or any other kind of 

man, either directly, proprid manuf or indirectly, manu 
aUend*, Power to be exercised manu aliend is investitive, 
which may or may not be accompanied by divestitive. Of 
sovereign power, whether autocratic, legislative, or execu- 
tive, the several public trusts above-mentioned form so many 
subordinate branches. Any of these powers may be placed, 
either, 1. in an individual ; or, 9. in a body politic: *who may 
be either supreme or subordinate. Subordination on the 
part of a magistrate may be established, 1. By the person's 
being punishable : 2. By bis being removeable : 3. By the 
orders being reversible. 

X. Opj^BVCXS against nELioion. 1. Offences tending to' 
weaken the force of the religious sanction : including blas- 

. phemy and profaneness. 9. Offences tending to misapply 
the force of the religions aanction ; including false prophe- 
cies, and otiier pretended revelations; also heresy, where the 
doctrine broached is pernicious to the temporal interests of 
the community. 3. Offences against religious trust, where 
any such is thought fit to be established. 

XI. Off£NC£s against the nation al interest in gene- 
ral* 1. Immoral publications. 2. Offences against the 
trust of an ambassador ; or, as it might be termed, pre^taUic 
trust 21. Offences against the trust of a privy-counsellor ; 
or, as it might be termed, mffhouUutic trust. 4. In pure or 
mixed monarchies, prodigality on the part of persons who 
are about the person of the sovereign, though without being . 
invested with any specific trust. 5. Excessive gaming on 
the part of the same persons. 6. Taking presents from rival 
powers witho)it leave. 

• In ihe former case, the powrr might be termed in one word, aiUi>chirous : 
in the Utter, heteraekirotu i (avrtf, a man's own ; ^np, a lumd : htp^e ttofh 
thw'fc) 
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' xvl' posseflsioD^ cam be made up^ we have already 
^' V * seisn: beneficial powerg, fiduciary powenB, bene;- 
ficial rights, fiduciary rights, relative duties, ab- 
soLute duties. But as many couditions as import 
a power or right of the fidudary kiikU aa 
possessed by the person whose condition is in 
, question, belong to the head of trusts. The cata- 
logue of the offences to which these conditions are 
exposed, coincides therefore exactly with the 
catalogue of offences against trust: under which 
head they have been considered in a general point 
of view under the head of offences against trust: 
.and such of th^ as are of a domestic nature, in 
a more particular manner in the character of 
, ' o&noes against the aeveral domestic conditions. 
Conditions constituted by such duties of the rela- 
tive kind, as have for tlieir cofmtnrpaffts trusts 
constituted by fiduciary powers, as well as rights 
on the side of the correlative party, and those of 
a pmate nature, have a]w been aWy discott^ 
und(» the appellation of domestic conditions. The 
same observation may be applied to the condi- 
tions constituted by such powers of the beneficial 
kind oyer piersons as are of a private nature: as 
a.ho to the subordinate correlative conditions con- 
stituted by. the duties corresponding to those 
rights and powors. As to afasdute duties, there 
is no instance of a condition thus created, of 
which the institution is upon the principle of 
tttili^ to be justified; unless the several religious 
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conditions of the monastic kind should be allowed 
of as ezamj^s. There remain, as the onlj mar 
terials out of wlucli the conditions which yet 
remain to be considered can be composed, condi- 
tions constituted by beneficial powers over things; 
conditions constituted by braeflcial rights to things 
(that is, rights to powers over things) or by rights 
to those rights, and so on; conditions constituted 
by rights to services; and conditions constituted 
by the duties corresponding to those respective 
rights. Out of these are to be taken those of 
which the materials are the nugredients of the 
several modifications -of property, the several con* 
ditions of proprietorship. These are the condi- 
tions, if such for a moment they may be stiled« 
which having but Yum mid there any specific 
names, are not commonly considered on the foot- 
ing of conditions: so that the acts which, if such 
conditi(ms were recognised, nnght be considered 
as offences against those conditions, are not 
wont to be considered in any other light than 
that ot offbnces against property* 

Now the case is, as hath been already inti- 
mated \ that of these civil conditions, those 
which are wont to be considered under that name, 
are not distinguished by any uniform and explicit 
line from those of which the materials are wont 



* Supra, xvii.. 
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to be carried to the head of property: a set of 
rights shall^ in one instance^ be considered as 
constituting an article of property rather than a 
condition : while, in another instance, a set of 
rights of the same stamp is considered as con- 
stituting rather a condition than an article of 
property. ' This will probably b6 found to be the 
case in all languages : and the usage is different 
again in one language from what it is in another. 
From these causes it seems to be impracticable to 
subject the class of civil conditions to any exhaus- 
tive method : so that for making a complete collec- 
tion of them there seems to be no other expedient 
than that of searching the language through for 
them, and taking them as they come. To exemplify 
this observation, it may be of use to lay open the 
structure as it were of two or three of the prin- 
cipal sorts or classes of conditions, comparing 
them with two or three articles of property which 
appear to be nearly of the same complexion: by 
this means the nature and generation, if one may 
so call it, of both these classes of ideal objects 
may be the more clearly understood. 

The several sorts of civil conditions that are 
not fiduciary may all, or at least the greater part 
of them, be comprehended under the head of 
rank, or that of profession ; the latter word being 
taken in its most extensive sense, so as to include 
not only what are called the liberal professions, 
but those also which are exercised by the several 
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sorts of traders^ artists, manufiEuH^urerSy and other 

persons of whatsoever station, who are in the way 
of making a profit by their labour. Among ranks 
then, as well as professions, let us, for the sake 

of perspicuity, take for examples such articles as 
stand the clearest from any mixture of either 
fiduciary or beneficial power. The rank of knight- 
hood is constituted, how? by prohibiting all other 
persons from performing certain acts, the perform- 
ance of which is the symbol of the order, at the 
same time that the knight in question, and his 
companions, are permitted: for instance, to wear 
ja ribbon of a certain colour in a certain nunmer: 
to call himself by a certain title: to use an armo- 
rial seal with a certain mark on it. By laying all 
persons but the knight under this prohibition, the 
law subjects them to a set of duties : and since 
from the discharge of these duties a benefit results 
to the person in whose favour they are created, to 
wit, the benefit of enjoying such a share of extra- 
ordinary reputation and respect as men arc wont 
to yield to a person thus distinguished, to dis- 
charge them is to render him a service: and the * 
duty being a duty of the negative class, a duty 
consisting in the ))erformance of certain acts of 
the negative kind*, the service is what 'may be 
called a service of forbearance. It appears then, 
that to generate tliis condition there must be two 



* See ch. [Actions] viii. 
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tatte of seifices: that wUeh is the immedifitie 
cause *of it, a senrice of tiie negatinre 1dnd> to be 

rendered by the community at large: that which 
is the cause again of this semce, a service of the 
positive kmd, to be rendered by the law. 

The condition of a professional man stands upon 
a narrower footing. To constitute this conditioa 
tiiere needs nothing more than a permission given 
him on the part of the legislator to perform l^ose 
acts, in the performance of which consists the 
exenase of his profession: to give or sell -las 
advice or assistance in matters of law or physic: 
to give or sell his services as employed in the exe^- 
euling or omsedng of a mann&cture or peee of 
work of such or such a hind: to seU a commodity 
of such or such a sort. Here then we see there 
is but one sort of service reqaiote; a service 
which may be merely of the negative kind, to be 
rendered by the law: the service of permitting 
him to zeroise his profaumi;: a senrice which,, if 
fliere has been no prdiibition laid on befine, is 
rendered by simply forbearing to prohibit him. 

Now the ideal objects, which in the cases abaw 
qpeeified are said to be eon&rred upon a iwin hf 
the services that are respectively in question, are 
m both cases not articles of property but condi* 
tions. By such a behaviour on the part of the 
law, as shall be the reverse of that whereby they 
were respectively produced, a man may be made 
to forfeit them: and what he is then- said to format 
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n in; Mikher case Ids property; bnt in one'cw 

his rank or dignity : in the other case, his trade 
or his profession: and in both ca^s, his condition. 

Other cases tibere are again in wUch the hm, 
hy a process of the same sort with that by wbieh 
it constituted the former of the two above-men- 
lioned conditions, confers on him an ideal object, 
wMch the laws of language ha;ve placed under 
the head of property. The law permits a man to 
sell books: that is, all sorts of books in general. 
Tfauftfiir all llilit it has done is to invest him with 
a condition : and this condition he would equally 
possess, although every body else in the w<Nrld 
were to sell books Mkewise. Let the law now 
take an active part in his favour, and prohibit all 
other persons irom selling books of a certain de- 
seription, he remaming at liberty to sell than as 
before. It thereby confers on him a sort of 
' ex<dusive privilege or monopoly, which is called 
BOfjf^ht. But l^invesdng him with this right, 
it Is not sind to'invest him with any new sort of 
condition ; and what it invests him with is spoken 
«f att im artide of property ; to wit, of that sort 
cf property which is termed incoirporea] *: amd so 



* The reason probably why an object of the sort here in 
question is referred to tile bead of property, it, that the 
chief value of it arisea from its being capable of being made 
E'ftouice of property in the more ordinary acceptations of 
(he word; that is, of money, consumable commodities^ and 
so forth. 
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on in the case of an engraving, a mechanical en- 
gine, a medicine ; or, in short, of a saleable article 
of any other sor^. Yet when it gave him an exclu- 
. sive right of wearing a particular sort of ribbon, 
the object which it was then considered as confer- 
ring on him was not an article of property but a 
condition. 

' By forbearing to subject yoii to certain disad- 
vantages^ to which it subjects an alien, the law 
confers on you the condition of a natural-bom 
subject: by subjecting him to them, it 'imposes 

on him the condition of an alien : by conferring on 
you certain privileges or rights, which it denies to 
roturieVj the law confers on you the condition of 
& gentilhonime ; by forbearing to confer on him 
those privileges, it imposes on him the condition 
of a roiurier *. The rights, out of which the two 
advantageous conditions here exemplified are both 
of them as it were composed, have for their poun- 
terpart a sort of services of forbearance, rendered, 
as we have seen, not by private individuals, but 
by the law itself. As to the duties which it creates 
m rendering you these services, they are to be 
considered as duties imposed by the legislator on 
the ministers of justice. 



* The conditions themselves baring nothing that corres- 
ponds to them in England, U was necessary to make ase of 
foreign terms. 
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It may be observed, with regard to the greater 
part of the conditions here comprised under the , 
general appellation of cvoU, that the relations cor- 
responding to those by which they are respectively 
constituted^ are not provided with appellatives. 
The relation which has a name> is that which is 
borne by the party favoured to the party bound : 
that which is borne by the party bound to the 
party favoured has not any. This is a circum- 
stance that may help to distinguish them from 
those conditions which we have termed domestic. 
In the domestic conditions, if on the one side the 
party to whom the power is given is called a 
master ; on the other side, the party over whom 
that power is given, the party who is the object 
of that power, is termed a servant. In the civil, 
conditions this is not the case. On the one side, 
a nian, in virtue of certain services of forbearance, 
which the rest of the conmmnity are bound to 
render him, is denominated a knight of such or 
such an order : but on the other side, these ser- 
vices do not bestow any particular denomination 
on the persons from whom such services are due. 
Another man, in virtue of the legislator's rendering 
that sort of negative service which consists in the 
not prohibiting him from exercismg a trade, m- 
vests him at his option with the condition of a 
trader : it accordingly denominates him a fiarmer, 
a baker, a weaver, and so on: but the ministers 
of the law do not, in virtue of their rendering th^ 

YOL» U. P 
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man this wsort of negative service, acquire for 
themselves any particular name. Suppose even 
Aat the trade you have the right of exercinng 
happens to be the object of a monopoly, and that 
the legislator, besides rendering you himself those 
services which yon derive from the permission he 
bestows on you, obliges other persons to render 
you those £urther services which you receive from 
thdr forbearing to follow the same trade; yet 
neither do tihey, in virtue of their being thus 
bound, acquire any particular name. 

After what has been said of the nature of the 
several sorts of civil conditions that have names, 
the offences to which they are exposed may, with- 
out much difficulty, be imagined. Taken by itself, 
every condition which is thun constituted h}' a per^ 
mission granted to the possessor, is of course of a 
beneficial nature : it is, therefore, exposed to all 
those ofifences to which the possession of a benefit 
is exposed. But either on account of a man's 
being obliged to persevere when once engaged in 
it, or on Account of such other obligations as may 
stand annexed to the possession of it, or on ac- 
count of the comparative degree of disrepute 
which may stand annexed* to it by the moral 
sanction, it may by accident be a burthen: it is 
on this account liable to stand exposed to the 
offimoes to which, as hath been se^ every tihnig 
that partakes of the nature of a burthen stands 
exposed. As to any offences which may conceni^ 
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the aKQidae of Ae ibiiolaoiis beloa^;iiig to it, if it ^ba p. 

happens to have any duties annexed to it, such as * v * 
those^ for instance, which are constituted hy regu- ' * 
lations touching the exeidse of a trade, it will 
stand exposed to so many breaches of duty ; and 
lastly, whatsoever are the iunctions belonging to 
it, it will stand exposed at any rate to dtaurh- 
once* 

In the forming however of the catalogue of 
tb^ cfibnces, exactness is of the less consequence, 
inasmuch as an act, if it should happen not to be 
comprised in this catalogue, and yet is in any 
respect of a pernicious nature, will he sure to he 
found in some other division of the sys1;em of 
offences : if a baker sells bad bread for the price 
of good, it is a kind of fraud upon the buyer ; 
and perhaps an injury of the sunple corporal kind 
done to the health of an individual, or a neigh- 
bourhood : if a clothier sells bad cloth for good 
at home* it is a fraud ; if to fweigners.aibroad, it 
may, over and above the fraud put upon the 
foreign purch^^er, have pernicious effects perhaps 
in the prosperity of the trade ^t home, and be- 
come thereby an oflfence against the nationid 
wealth* So again with regard to disturbance: 
if a man be disturbed in the exercise of his trade, 
llie offbnce will probably be a wrongful intercep- 
ikn qf the pr0t be might be presumed to have 
been in a way to jmke by it : and were it even (ip 
sjppeatr in any case thai a man exercised a trade^ 
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or wliat is less unlikely, a liberal profiesrion, with- 
out having profit in his view, the offence will still 
l>e reducible to the bead of sitifk infurious rC' 
sirainment, xnr simpk u^urum compulsum. 

§ 4. Adoantages of the present method. 

LVI. V 

Sr^the ^ ^^^^ words, for the purpose of giving a general 
j^*!^.^ view of the method of division here pursued, and 
of the advantages which it possesses, may have 
their use. The whole system of offences, we may 
observe^ is branched out into five classes. In the 
three first, the subordinate divisions are taken 
from the same source ; viz. from the consideration 
of the di£ferent points, in respect whereof the in- 
terest of an individual is exposed to suffer. By 
this uniformity, a considerable degree of light 
seems to be thrown upon the whole system ; par- 
ticularly upon the offences that come under the* 
third class : objects which have never hitherto 
been brought into any sort of order. With regard 
to l^e fourth dass, in settling the precedence be- 
tween its several subordinate divisions, it seemed 
most natural and satisfactory to place those &rst, 
the connection whereof with the welfare of indivi- 
duals seemed most obvious and immediate^ The 
mischievous effects of those offences, which tend 
in an immediate way to deprive individuals of the 
protection provided for ihem against the attacks- 
of one another, and of those which tend to bring 
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down upon them the attacks of fcnrrign assailants, 
seem alike obvious and palpable. The misddevous 

quality of such as tend to weaken the force that 
is provided to combat those attacks, but particu- 
larly the latter, though evident enough, is one link 
farther ofFin the chain of causes and effects. The 
ill effects of such o£f|nces as are of disservice only 
by diminishing the particular fund from whence 
that force is to be extracted, such effects, I say, 
though indisputable, are still more.distant and out 
of sight; The same thing may be observed with 
regard to such as are mischievous only by affect- 
ing the universal fund. Offences against the 
sovereignty in gieneral would not be mischievous, 
if offences of the several descriptions preceding- 
were not miscluevous. Nor in a temporal view 
are offences against religion mischievous, except 
in as far as, by removing, or weakening, or misap- 
plying one of the three great incentives to virtue, 
and checks to vice, they tend to open the door to 
the several mischiefe, which it is the nature of all 
those other offences to produce. As to the fifth 
dass, this, as hath already been observed, exhibits, 
at first view, an irregularity , which however seems 
to be unavoidable. But this irregularity is pre- 
sently corrected, when the analysis returns back, 
as it does afiter a step or two, into the path from 
which the tyranny of language had forced it a 
while to deviate. 
It was necessary that it should have two pur- 
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poses in view : the one, to exhibit, upon a scale 
more or less minute, a systematical enumerataon 
6t the Bfifveral posdUe modifioatkm of delinqften- 
ey, denominated or undenominated ; the other, to 
find places in the list i'or soch names of offences 
as were in eurrent use: for die ikst purpioie, 
nature was to set the law ; for the other, custom. 
Had the nature of the things themselves been the 
otily guide, every such diflfe^oe in thd iftttineir of 
perpetration, and such only, should have served as 
a ground for a different denomination, as was at- 
tended wiih a difference in point of efifect This 
however of itself would never have been suffi- 
cient ; for as on one hand the new language, which 
it would have been neoesl^ai^ to invent, would have 
been uncouth, and in a manner unintelligible : so 
on the other hand the names, which were before in 
ehrrent lise, aiid Which, ih spite of all wfBbemB, 
good or bad, must have remained in current use, 
would have continued unexplained. To have ad- 
heired exdiusively to the current kngdage, Would 
have been as bad on the other side ; for in that 
case the catalogue of offences, when compared to 
that of the niisdiie& that are espMf of being 
produced, would have been altogether br^fon and 
uncomplete. 

To reconcile these two objects, in as far as they 
seemed to be reconcileable, the blowing course 
has therefore been pursued. The logical whole, 
constituted by the sum total of possiUe ofiences. 
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. lias been bisected in as many di£ferent directioni 

as were necessary, and the process in each direc- ^ y ' 
tion carried down to that stage at which the par- 
ticular ideas thus divided found names in current 
use in readiness to receiye them. At that period 
I have stopped ; leaving any minuter distinctions 
to be enumerated in the body of the w6rk> as so 
many species of Ae genus characterised by sudi 
or such a name. If in the course of any such 
process I came to a mode of conduct which^ though 
it required to be taken notice of, and perhaps had 
actually been taken notice of^ under all laws, in 
the character of an offence, had hitherto been ex- 
pressed under different laws, by difl^nt dicum- 
locutions, without ever having received any name 
capable of occupying the place of a substantive in 
a sentence. I bttre frequently ventured so £Bur as 
to fabricate a new name for it, such ati one as the 
idiom of the language, and the acquaintance 1 
hai^wned td have widi it| would admit o£ These 
names consisting in most instances, and that un- 
avoidably, of two or three words brought toge- 
iher« in a language too which admits not, like the 
German and the Greek, of their being melted into 
one, can never be upon a par, in point of commo-^^ ' 
diousness, with thpse univocid appellatives which 
make part of the established stock. 

In the choice of names in current use, care has 
been taken to avoid all such as have been grounded 
on local distinctions, ill founded, perhaps, in the . 
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nation in which they received thrir births and at 

^ any rate not applicable to the circumstances of 
other countries. 

The analysis^ as far as it goes, is as applicable to 
the legal concerns of one country as of another : 
and where^ if it had descended into further details, 
it would have ceased to be so, there I have taken 
care always to stop : and thence it is that it has 
come to be so much more particular in the clas& 
of offences against individuab, than in any of tiie 
other classes. One use then of this arrangement, 
if it should be found to have been properly con-* 
ducted, wiU be its serving to pcnnt out in what it 
is that the legal interests of all countries agree, 
and in what it is that they are liable to differ : how 
far a rule that is proper for one, will serve, and 
how fiir it will not serve, for another. That the 
legal interests of different ages and countries have 
nothing in conunon, and ihey have every ihing, 
are suppositions equally distant from ihe truth** 

LVII. 

itsadvaa- ^ natural method, such as it hath been here 
It is attempted to exhibit, seems to possess four capital 

conveiucnt * * 

fm the ap- advantages ; not to mention others of inferior 

* The above hints are offered to the consideration of the 
few who may be disposed to bend their minds to disquisi- 
tions of this uninviting nature: to sift the matter to the 
bottom, and engage in the details of illustration, would re- 
quire more room than could in this place be consistently 
allowed. 
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note. ,In the first place, it affords such assistance 
to the apprehension and to the memory, as those ^^^^J^ 
faculties would in vain look for in any technical »^ 
arrangement ^. That arrangement of the objects 
of any sdence may, it should seem, be termed a - 
natural one, which takes such properties to charac- 
terize them by, as men in general are, by the com- 
mon constitution of man's nature, independently 
of any accidental impressions they may have re- 
ceived from the influence of any JLocal or other 
particular causes, accustomed to attend to : such, 
in a word, as naturalfy, that is readily, and at first 
sight, engage, and firmly fix, the attention of any 
one to whom ihey have once been pointed out 
Now by what other means should an object en. 
gage, or fix a man's attention, unless by interesting 
him ? and ^what circumstance belonging to any 
action can be more interesting, or radier what other 
circumstance belonging to it can be at all interest- 
ing to him, than that of the influence it promises 
to have on his own happiness, and the happiness 
of those who are about him ? By what other 
mark then should he more easily find the place 
which any offence occupies in the system, or by 
what other clue should he more readily recall it ? 

LVIII. 

In the next place, it not only gives at first glance —i. n gives 
a general intamation of ihe nature of each dhosiim mi pn^^ 

• See Fragment on Govcrnmeot, pref. p. xlv. edit. i776.— 
pref. p. xlvii. edit. 1823. 
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which has escaped him? in a natural arrange- 
meat, if at the same time an exhaustiye one, he 
cannot finl tb find it ' Is he tempted ever to 
force innocence within the pale of guilt? the 
difficulty of finding a place fi)r it advertises him 
of his error. Snch are the uses of a map of 
universal delinquency, laid down ugon the prin- 
ciple of utility: such the advantages, which the 
legislator as vreU as the subject may derive from 
it. Abide by it, and every thing that is arbitrary 
in legislation, vanishes. An evil-intentioned or 
prejudiced legidator durst not look it in the fiu»» 
He would proscribe it, and with reason : it would 
be a satire on his laws. 

alike Vppii fourth placc, a natural arrangement, 

gWe to the governed as it is by a principle which is recog- 
nized by all men, will serve alike for the juris- 
prudence of all nations. In a system of proposed 
law, framed in pursuance of such a method, the 
language will serve as a glossary by which all 
systems of positive law might be explained, while 
the matter serves as a standard by which they 
mi^t be tried. Thus illustrated, the practice of 
every nation might be a lesson to every other : 
and mankind might carry on a mutual inter- 
change of experiences and improvements aa easily 
in this as in every other walk of science. If any 
one of these objects should in any degree be 
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attained^ the lahour of this analysis, severe as it 
has been> will not have been thrown away. 

_ ID 

$ 5« Characters of the Jvoe dosses, 

LXI. 

It has been mentioned as an advantage pos- Characters 
sessed -by this method, and not possessed by any cfal^s, how 
other, that the objects comprized under it are fr^"?ba^ 
cast into groupes, to which a variety of proposi- 
tions may be applied in common. A collection 
of these propositions, as applied to the several 
classes, may be considered as exhibiting the dis- 
tinctive characters of each class. So many of 
these propositions as can be applied to the of- 
fences belonging to any given class, so many 
properties are they found to have in common : so 
many of these common properties as may respec- 
tively be attributed to them, so many properties 
may be set down to serve as characters of the 
class. A collection of these characters it may 
here be proper to exhibit. The more of them 
we can bring together, the more clearly and fully 
will the nature of the several classes, and of the 
oflbnces they are composed of, be understood. 

LXII. 

Characters of Class 1 ; composed of private of- Chart|ctm 
fences, or offences against assignable indmduals* 

1. When arrived at their last stage (the stage 
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of Consummation*) they produce, all of them, a 
primary mischief as well as a secondary f. 

fi. The indivduab whom they affect in the first 
instance J, are constantly assignable. This extends 
to all ; to attempts and preparatum, as well as to 
such as have arrived at the stage of consummar 
tionf. 

3. Consequently they admit of compensatwn\\: 
in which they differ from the offences of all the 
Othef classes, as such. 

4. They admit ^ also of retaliation**; in which 
also they differ from the oiBfences of all the other 
classes. 

5. There is always some person who has a 
natural and peculiar interest to prosecute them. 
In Uiis they diflbr from sel^regarding ofifenoes : 

also from semi-public and public ones ; except in 
as far as the two latter may chance to involve a 
private niischie£ 



• Ch. vii. [Actions] xiv. 

t See ch. xii. [Consequences] iii. 

I [First Instance ] That is, by their primary mischief. 
§ See supra, and B. I. Ut. [Accessory offences.] 

II See ch. ziii. [Caiee unmeet] ii. note. 

IT [Admit] I mean, that iei:aliatio& is eapallU of being 
applied in the cases in question ; not that it ought always to 
be employed. Nor is it capable of being applied Hn every 
indknduttl instance of each offence, but only in some indi> 
?idual instance of each species of offence. 
See ch. xv4^[Properties] viii. 
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6. Tht mischief they produce is obvious : more 
80 than that of semi-public offences: and stiU 
more so tium that of setf^regardii^ ones, or even 
public. 

7* They are every where> and must ever be, 
obnozioiis to the oensnre of the world : more so 
than senu-paUie oAnoes as such ; and still more 

so than public ones. 

8. They are mpre canstantfy obnoxioos to the 
censure of the world than self*regardmg oflfences: 
and would be so universally, were it not for the 
influence of the two false principles ; the principle 
of asceticism, and the principle of antipathy*. 

9. They are less apt than semi-public and 
public offences to require di^Bsrent descriptions f 
in different states and countries : in which renpect 
they are much upon a par vnth self-regarding 
ones. . . 

10. By certain circumstances of aggraTation, 
they are liable to be tr a nsformed into semi-puUic 
offences : and by certain others, into public. 

11, . These can he no ground for punishing 
them, ontil liiey ean be pfroved to have ooca*" 



* Ch. ii. [Principles adverM.] 

t [Differa&t deicriptions.] It aeems to be from their pot- 
sesiing these three last pioperdes, that the cnstom has arisen 
of speaking of them, or at least of many of them» under the 
name of offences against the law of nature : a vagne eipres- 

sion, and productive of a multitude of inconveniences. See 
ch. ii. [Principles adverse.] 
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A r. akmed, or to be about to occanon^ some particular 
^' V miscbief to some particular individual* In -tbis 
they differ from semi-public offences, and from 
public. 

]8» In slig^ht cBses, compensation giYen to the 
individual affected by them, may be a sufRcient 
ground for emitting punishment: for if the 
primary nubcbief has not been sufficient to pro- 
duce any alarm, the whole of the mischief may 
be cured by compensation. In this also they 
diftr from semi-public oflfences, and from public 
ones. 

LXIII. 

Cbaracten Characters of Class 2 ; composed of semi-public 

offences, or offences affecting a whole subordi- 
nate ciass of persons. 

1. As such, they produce no primary mischief. 
The mischief they produce consists of one or 
other or both branches of the secondary mischief 
produced by offences against individuab, without 

• the primary. 

2. In as far as tliey are to be considered as 
belonging to thb class, the persons whom they 
alfect in the first instance are not individually ^ 
assignable. 

3. They are apt, however, to involve or termi- 
nate in some primary mischief of the first order, 
which when they do, they advance into the first 
class, and become private offences. 

4* They admit not, as such> of compensatioii. 
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5* Nor of retaliation. 

6. As such, there is never any one particular 
individual whose exclusive interest it is to prose- 
cute them: a circle of persons may, however, 
always be marked out, within which may be 
found some who have a greater interest to prose- 
cute than any who are out of that drde have. 

7. The mischief they produce is in general 
pretty obvious.; not so much so indeed as that of 
private offences, but more so upon the whole than 
that of self-regarding and public ones. 

8. They are rather less obnoxious to the cen- 
sure of the world than private ofifences ; but they 
are more so than public ones : tbey would also 
be more so than self-regarding ones, were it not 
for the influence of the two false principles, the 
principle of sympathy and antipathy, and that of 
asceticism. 

9. They are more apt than priivate and self-re- 
garding dfibnces to require different descriptions 

in different countries : but less so than public 
ones. 

10. There may be ground for punishmg them 

before they have been proved to have occasioned, 
or to be about to occasion, mischief to any parti- 
cular mdividual; which is not the case with 
private offences. ' 

11. In no cases can satisfaction given to any 
particular individual, affected by them be a suffi- 
cient ground for remitting punishment : for by 

VOL. U. Q 



iKW DIVISION OF OFFENCES. 

Cb^^. such satisfiaction it is but a part of Ae mischief 

^ V ' of them that is cured. In this they differ from 
private o£fences ; but agree with public. 

LXIV. 

^JSJ"**!? Characters of Class 3 ; consisting of self-regabj)- 

of Clan 3k ^ 

INQ offences : oiieuces against ones self. 
U In individual instances it will often be ques- 
tionable, whether they are productive of any 
primary* mischief at all: secondary, they produce 
none. 

2. They affect not any other individuals, as- 
signable or not assignable, except in as far as 
they afiect the olBfender himself; unless by possi- 
bility in particular cases ; and in a very slight and 
distant manner the. whole state. 

3. They adnut not, therefore, of cisfi^jMiiMl^ 

4. Nor of retaliation. 

5. No person has naturally any pecuhar inte- 
rest to prosecute them ; except in as &r as in 
virtue of some comwctum he may have with the 
oflfender, either in point of sympathy or of interest jf, 
a mischief of thcfi^iv^m kind} may happen to 
devolve upon him §. 

* Because the person^ who m general is moti likely to 'be 
sensible to the mischief (if there is any) of any ofifeace» via* 
the person whom it most affects, shews by his condnct that 
he is not sensible of it. 

t See ch. vi. [SensibiKtyJ xzv. xxvi. 

t See ch. xii. [Consequences] iv. 

§ Among the offeoces, however, wliich belong to this 

r 

« 
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6. The mischief tiiey produce is apt to be un- 
obvious^ and in genial more questionable than 
that 6t any of the other classes*. 

7. They are however apt, many of them^ to be 
more obnoxious to the censure of the world than 
public ounces ; owing to the influence of the two 
false principles ; the principle of asceticism, and 
the principle of antipathy. Some of them more 
even than semi-pubHc, or even than private of- 
fences. 

8. They are less apt than offences of any other 
class to require different descriptions in different 

states and countries f. ' 

9* Among the inducements | to punish them, 
antipathy against the offender is apt to have a 
greater share than sympathy for the public. 

10. The best plea for punishing them is fo^unded 
on a finnt probability there may be of their being 



class, there are some which in certain countries it is not 
uncommon for persons to be disposed to prosecute without 
any artificial inducement, and merely on account of an an- 
tipathy, which such acts are apt to excite. See ch. ii. [Prin- 
eiplet adverse] jL 

* See note* in the pteceding; page. 

t Accordingly, most of tfaem are apt to be ranked among 
offences against the law of nature^ Vide supra, Characters 
of the 1st class, Ixii. note. 

X [Inducements.] 1 mean the considerations, right or 
wrong, which induce or dispose the legislator to treat them 
on the footing of offences. 
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productive of a mischief^ which, if real, will place 

them in the class of public ones : chiefly in those 
divisions of it which are composed of offences 
against population, and offences against the nar 
tional wealth. 

LXV. 

^cSm4 Characters of Class 4 ; consisting of public of- 
fences, or offences against tke itate in generaL, 
! . As such, they produce not any primary mis- 
chief ; and the secondary mischief they produce, 
which conrists frequently of danger without 
alarm, though great in value, is in specie very 
' • indeterminate. 

2. The individuals whom they affect, in the 
first instance, are constantly unassignable ; except 
in as far as by accident they happen to involve or 
terminate in such or such offences agunst indi- 
viduals. 

5. Consequently they admit not of compensa- 
tion. 

4. Nor of retaliation. 

5. Nor is there any person who has naturally 
any particular interest to prosecute them; except 
in as far as they appear to affect the power, or in 

, any other manner the private interest, of some 
person in authority. 

6. The mischief they produce, as such, is com- 
paratively unobvious ; much more so than that of 
private offences, and more so likewise, than that 
of semi-public ones. 
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7. They are, as such^ much less obnoxious to 
the censure of the worlds than private offences ; 
less even than semi-public^ or even than self- 
regarding offences; unless in particular cases, 
through sympathy to certain persons in aa- 
thority, whose private interests they may appear 
to affect. 

8. They are more apt than any of the other 
classes to admit of different descriptions, ia. dif- 
ferent states and couii tries. 

9. They are constituted, in many cases, by 
some circumstances of aggravation superadded to 

• a private offence : and therefore, in these cases, 
involve the mischief, and exhibit the other cha- 
racters belonging to both classes. They are,, 
however, even in such cases, properly enough 
ranked in the 4th class, inasmuch as the mischief 
they produce in virtue of the properties which 
aggregate them to that class, eclipses and 
swallows up that which they produce in virtue 
of those properties which aggregate them to 
the ist 

10. There may be sufficient ground for pu- 
nishing them, without their being proved to have 
occasioned, or to be about to occasion, any par- 
ticular mischief to any particular individual. In 
this they differ from private offences, but agree 
^th semi-public ones. Here, as in semi-public 
offences, the Ldioit of the mischief makes up for 
the mwertainl^ of it. 




^ P1VI31Q« OF OFFENCES* 

11. In no case can satisfaction, given to any 
particular individual affected by them^ be a suiii- 
dent ground for remittiiig punishment. In this 
they differ from private offences ; but agree with 
semi-public. 

LXYI. 

ciMracten Characters of Class 5, or appendix : composed of 
MULTIFORM or ANOJOAi^ous oiibnces ; and con- 
taining' offences by falsehoois and offences 
concerning trust. 

1. Taken collectively, in the parcels marked 
^ out by their popiilar appellaiions^ they are incar 
pable of being aggregated to any systematical 
method of distribution, groimded upon the mis- 
chief of the o&nce. 

» 

S. They may, however, be thrown into sub* 

divisions^ which may be aggregated to such a 
method of distribution. 

3. These sub-divisions will naturally and rea- 
dily rank under the divisions of the several pre- 
ceding classes of this system. 

4. Each of the two great divisions of this class 
. spreads itself in that manner over all the pre- 
ceding classes. 

5. In fome acts of this class, the distinguishing 
circumstance which constitutes the essential char 
racter of the ofience, will in some instances enter 
necessarily, in the character of a criminative 
circumstance, into the constitution of the offence ; 
insomuch that, without the intervention of this 
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circumstance^ no ofibnce at all, of that denomina- 
tion, can be committed*. In other instances, the 
o£Pence ;nay subsiBt without it; and where it 
interferes, it comes in as an acddental inde- 
pendent circumstance, capable of constituting a 
ground of aggravationf • 



* Instance, offences by falsehood, in the case of dgfraud- 
metU, 

t Instance, offences by falsehood, in the case of simple 

corporal injuries, aad other otieaces against person. 



CUAP. XVII. 

§1. LIMITS BfiTWEJUI rRIVATE ETHICS AJNO TUB A&T OF 

LEGISLATION. 

I. 

Use of thb So much fat the division of oftnces in general. 

chapter. . . 

Now an offence is an act prohibited, or (what 
comes to the same thing) an act of which the 
contrary is commanded hy the law: and what is 
it that the law can be employed iu doing, besides 
prohibiting and commanding 1 1t should seem then, 
according to this view of the matter^ that were 
we to have settled what may be proper to be done 
with relation to o£fences, we should thereby have 
settled every thing that may be proper to be done 
in the way of law. Yet that branch which con- 
cerns the method of deaUng with offences, and 
which is termed sometimes the crhmnal, sometimes 
the penal, branch, is universally understood to be 
but one out of two branches which compose the 
whole subject of the art of legislation; that which 
is termed the civil being the other*. Between 



* And the constitutional branch, what is become of it? 
Such is the question which many a reader will be apt to puL 
An answer that might be given is — that the matter of it might 
without much violence be distributed under the two other - 
heads. But, at &r as recollection serves, that branch* 
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these two brandies then, it is evident enoughs 
there cannot but be a very intimate connection; 
SO iiftimate is it indeed, that the limits between 
them are by no means easy to mark out The 
case is the same in some degree between the whole 
business of legislation (civil and penal branches 
taken together) and that of private ethics. Of 
these several limits however it will be in a manner 
necessary to exhibit some idea: lest, on the one 
hand, we should seem to lei&ye any part of the 
subject that does belong to us untouched, or, on 
the other hand, to deviate on any side into a 
track which does not belong to us. 

In the course of this enquiry, that part of it I 
mean which concerns the limits between the civil 
and the penal branch of law, it will be necessary 
to settle a number of points, of which the con- 
nection with the main question might not at first 
sight be suspected. To ascertain what sort of a 
thing a law is; what the parts are that are to be 
found in it; what it must contain in order to be 
compieie; what the connection is between that part 
of a body of laws which belongs to the subject of 



notwithstanding its iinporlance', and its capacity of being 
lodged separately from the other matter, had at that time 
scarcely presented itself' to my view in the character of a 
distinct one: the thread of my enquiries had not as yet 

reached it. But in the concluding note of this same 
chapter, in paragraphs xxii. to the end, the omission may be 
seen in some measure supplied. 



^BAP. procedure; and the rest of the law at large: — All 
' these, it will be seen, are so many problems, which 
must be solved before any satisfactory answer can 
be given to the main question above mentioned. 

Nor is this thm Qnly use: fer it is evident 
enough, that the notion of a complete law must 
first be fixed^ before the l^^islator can in any case- 
know what it is he has to do« or when his work is 
done. 

M. 

t MndTw^ Ethics at large may be defined, the art of 
directing men's actions to the production of the 
greatest possible quantity of happiness, on the 
part of fihose whose interest is in view. 

III. 

Frffste What then are the actions which it can be in a 
man's power to direct? They must be either his 
own actions, or those of other agents. Ethics, in 
as far as it is the art of directing a man's own 
actions, may be stiled the art of sd/'gatoernmmt^ 
or private ethics, 

IV. 

Tbcartof What Other agents then are there, which, at 
t?an>r^'^ the same time that they are under the influence 
MS^'Sui-of man's direction, are susceptible of happiness? 
They are of two sorts: 1. Other human beings 
who are stiled persons. 2. Other animals, which 
on account of their interests having been neglected 
by the insensibility of the ancient juri^^ts, stand 
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degraded into the class of things*. As to other 
human beings^ the art of directing their actions 



* Und^ the Qentoo and Mahometan leligionsy the inte- Interests of 
rests of the lest of the animinal creation seem to have met I^Jl^^^"!^. 
with some attention. Why hare thej not, universally, witii properly 
at much as those of human creatnres, allowance made for the "eg^^tion."^ 

difference in point of sensibility? Because the laws that are 
have been the work of mutual fear; a sentiment which the 
less rational animals have not had the same means as man 
has of tucning to account. Why ought they not? No reason 
can be giren. If the being eaten were all, there is very good 
reason why we should be sufficed to eat such of them as we 
like to eat: we are the better for it, and they are never the 
worse. « They have none of those long-protracted anticipa- 
tions of future misery which we have. The death they 
suffer in our hands commonly is, and always may he, a 
speedier, and by that means a less painful one, than that 
which would await them in the inevitable course of nature. 
If the being killed were all, there is very good reason why we 
should be suffered to kill such as molest us: we should be the 
worse for their livmg, and they are never the worse for being 
dead. But is there any reason why we should be suffered 
to torment themf Not any that I can see. Are there any 
why we should not he suffered to torment them? Yes, several. 
See B. I. tit. [Cruelty to animals.] The day ha^ been, I 
grieve to say in many places it is not yet past, in which the 
greater part of the species, under the denomination of slaves, 
have been treated by the law exactly upon the same footing, 
as, in England for exan^le, the inferior races of animals are 
still. The day moff come, when the rest of the animal crea- 
tion may acquire those rights which never could have been 
wttholden from them but by the' hand of • tyranny. The 
French have already discovered that the blackness of the 
skin is no reason why a human being should be abandoned 
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Chap, to the above end is what we mean, or at least the' 
'^^^^ — ' only thing which, upon the principle of utmty, 
we might to mean, by the art .of govenmient: 
which, in as far as the measures it displays itself 
in are of a permanent nature, is generally dis- 
tinguished by the name of ^Ulatian: as it is by 
that of administratiort, when they are of a temporary 
nature, determined by the occurrences of the day. 

Art^ edo- Now humau creatures, considered with respect 

to the maturity of their faculties, are either in an 
adiiit, or in a mu-aduU state. The art of gover- 
ment, in as far as it concerns the direction of the 
actions of persons in a non-adult state, may be 
termed the art of education. In as far as this 
business is entrusted with those who, in yurtue of 
some private relationship, are in the main the best 



without redress to the caprice of a tormentor*, it may come 
one day to be recognized, that the number of the legs, the 
vilioaity of the skin, or the terminatipn of the ot sacrum, 
are reasons equally insufficient for aliandoning a sensitive 
being to the same fate ? What else is it that should trace the 
insuperable line? Is it the faculty of reason, or, perhaps, 
the faculty of discourse? But a full-grown horse or dog, is 
beyond comparison a more rational, as well as a more con- 
versible animal, than an infant of a day, or a week, or even 
a month, old. But suppose the case were otherwise, what 
would it avail? the question is not, Can they reocon? nor, . 
Can they talk ? but. Can they ivff&r? 

• See LewkXlVth^ Code Kok. . 
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di>po«ed to take upon them» and the bett able to 

discharge, this office, it may be termed the art of ^ ^" ' 
private education: in as far as it is exercised by 
those whose province it is to superintend the con- 
duct of the whole community, it may be termed 

the art of public education. 

VI. 

As to ethics in general, a man's happiness will Ecfakt edii- 

depend, in the first place^ upon such parts of his ©f, i. Pm- 



ceuce. 



behaviour as none but himself are interested in; o. probitj. 
in the next place, upon such parts of it as may f' 

affect the happiness of those about him. In as far 
as his happiness depends upon the first-mentioned 
part of his behaviour, it is said to depend upon 
his (luljj to himself. Ethics then, in as far as it is 
the art of directing a man's actions in this respect, 
may be termed the art of discharging one's duty 
to one's self: and the quality which a man ma- 
nifests by the discharge of tliis branch of duty 
(if duty it is to be called) is that of prudence. In 
as &r as his happiness, and that of any other 
person or persons whose interests are considered, 
depends upon such parts of his behaviour as may 
alfect'the interests of those about him, it may be 
said to depend upon his duty to others; or, to use 
a phrase now somewhat antiquated, liis dutif to his 
ne^hbour. Ethics then, in as far as it is the art 
of directing a man's actions in this respect, may 
be termed the art of discharging one's duty to 
one's ndghbour.^ Now the happiness of bne^s 
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CiiA^ nrighboinr may be consulted in two ways: !• In a 

^ V ^ negative way, by forbearing to diminisb it. 2. In 
a positive way, by studying to encrease it. A 
man's duty to his neighbour is accordingly pardy 
negative and partly posiiave: to discbarge the 

negative branch of it, is probity: to discharge the 
poative branchy beneficence* 

VII. 

Prabi^ Hid It may here be asked. How it is that upon the 
how thej " principle of private ethics, legislation and religion 
^ud^^ out of the question, a man's happiness depends 
upon such parts of liis conduct as affect, immedi- 
ately at least, the happiness of no one but himself: 
tins is as much as to ask. What motives (inde- 
pendent of such as legislation and religion may 
chance to furnish) can one man have to consult the 
happiness of another ? by what motives, or. Which 
comes to the same thing, by what obligations, can 
he be bound to obey the dictates of probity and 
ben^cencef In answer to this, it cannot, but be 
admitted, that the only interests which a man at 
all times and upon all occasions is sure to find 
adequate motives for consulting, are his own. Not- 
withstanding this, there are no occasions in which 
a man has not some motives for consulting the 
happiness of other men. In the first place^ he 
has, on all occasions, the purely social motive of 
sympathy or benevolence: in the next place, he 
has, on most occasions, the^ semi-sodal motives of 
love, of amity and love of reputation. The motive 
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of sympathy will act upon lum with more or less ^^^^^ 
effect, according to the bias of his sensibility*: ' — nt— ' 
the two other motives, according to a variety of 
cbrcumstanceByprmcipally according to the streiigtii 
of his intellectual powers, the firmness and steadi- 
ness of his mind, the quantum of his moral senn- 
hilitj, and the characters of thes people he has to 
deal with. 

VIII. 

Now private ethics has happiness for its end:^!?? ."^' 

■f * * which u a 

and le&'islatioA can have no other. Private ethics pi^per 

" object of 

concerns every member^ that is, the happiness and 
the actions of every member of any community tkn, 
that can he proposed; and legislation can ccmoem 
no more. Thus far, then, private ethics and the 
art of legislation go hand ia hand. The end they 
have, or ought to have, in view, is of the same 
nature. The persons whose happiness they ought 
to have in view, as also the persons whose conduct 
they ought to he occupied in directing, are pre- 
cisely the same. The very acts they ought to be 
conversant about, are even in a great measure the 
same. Where then lies the difference? In that 
the acts which they ought to be conversant about, 
though in a great measure, are not perfectly and 
throughmtt the same. There is no case in which 
a private man ought not to direct his own conduct 
to the production of his own happiness, and of 

* Ch. vi. [Sentibility] iii. 
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Chap, that of liis feUow-ereatores : -but there are caseg 

XVII. 

^ V ^ in which the legislator ought not (in a direct way 
at leasty and by means of punishment applied im- 
mediately to particular individual acts) to attempt 
to direct the conduct ^ f tlie several other members 
of the community, iivery act which promises to 
be beneficial upon the whole to the community 
(himself included) each individual ought to per- 
form of himself: but it is not every such act that 
the legislator ought to compel him to perform. 
Every act which promises to be pernicious upon 
the whole to the community (himself included) 
each individual ought to abstain firom of himself: 
but it is not every such act that the legislator 
ought to compel him to abstain from. 

IX. 

The Haiti Where then is the line to be drawn? — We shall 

boi^viQco the 

piofinonof not have far to seek for it. The business is to 
ethics and giYc au Idca of the cases in which ethics ought^ 
^Stcdrat and in which legislation ought not (in a direct 
ttmwKt'^for' manner at least) to interfere. If legislation inter- 
P«oi,hnK«t. ^ manner, it must be by punish- 

' ment*. Now the cases in which punishment, 
meaning the punishment of the political sanction^ 



* I say nothing in this place of reward : because it is only 
in a few extraordinary cases that It can be applied, and be* 
.cause even where it is applied, it may be donbted perhaps 
whether the application of it can, properly speaking, be 

tcniu il aii uct of legislatiuu. Sec infra, § 3. 
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ought not to be inflicted^ have been already stated *, ^h^^* 
If then there be any of these cases in which^ al- ^ v 



though legislation oitght not, private ethics does 
ox ought to interfere^ these cases will serve to 
I point out the limits between the two arts or bran- 
ches of science. These cases, it may be remem- 
bered, are of lour sorts: 1. Where punishment 
would be groundless. 2. Where it would be 
inefficacious. 3. Where it would be unprofit- 
able. 4. Where it would be needless. Let us 
look over all these cases^ and see whether in any 
of them there is room for the interference of 
private ethics, at the same time that there is none 
for the direct interference of legislation. 

'X. 

1 . First then, as to the cases where punishment i. Neither 
would be grcmdJlm* Jn these cases it is evident^ p"|where^ 
that the restrictive interference of iethics would beS^^jj^jSr 
groundless too. It is because, upon the whole, 
there is no evil in the act^ that legislation ought 
not to endeavour to prevent it. No more, for the 
same reason, ought private etliics. 

XI. 

-S. As to the cases in which punishment would s-.How&r 

* pnvate 

\ie inefficacwus. These, we may observe, may be «|Wc»cwi^ 
divided into two sets or classes. The first do not cases where 

ponishmeiit 

depend at all upon the nature of the act: they would be 
turn only upon a defect in the timing of fhe**^^**^*^ 

* Ch, xiii. ' [Cages' muneet] 
VOL. II. R. 
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punishment. The punishment in question is no 
more thaa what, for any thing that appears^ ought 
to have heen applied to the act in questkm. It 
ought, however, to have been applied at a different 
tiitte; vis. not till after it had been properly de- 
nounced. Theee are die cases of an ex-post-fado 
law ; of a judicial sentence beyond the law ; and 
of a law not sufficiently promulgated. The acts 
here in question then might, for any thing that 
appears, come properly under the department 
eren of coercm legislation: of course do they 
under that of private ethics: As to the other set 
of cases, in which punishment would be ineffica^ 
cious ; neither do these depend upon the nature 
of the act, that is, of the sort of act: they turn 
only upon some extraneous circumstances, with 
which an act of an]/ sort may chance to be 
accompanied. These, hdwever, are of such a 
nature as not only to exclude the application of 
legal punishment, but in general to leave little 
room for the influence of private ethics. These 
are the cases where the will could not be deterred 
from any act, even by the extraordinary force of 
tt;ti£cial punidunent: as in the cases of extreme 
infancy, insanity, and perfect mtoxication: of 
course, therefore, it could not by such slender and 
pfecarioot force as could be applied by private 
ethics. The case is in ibis respect the same, 
under the circumstances of unintentionahty with 
respect to the evei^t of the action, unconscious- 
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nesB withr regard to tihe circHBi8tan<c^s^ and mid- <;"ap 

A V 1.1 • 

supposal with regard to the existence of circum- ' — ' 
stances which have not existed; as also where 
tiie force, even of extraordinary punishment, b 
rendered inoperative by the superior force of a 
physical danger or threatened mischief. It is 
evident^ that in these cases^ if the tiiunders of 
the law prove impotent, the whispers of simple 
morality can have but little influence. 

xa. 

3. As to the cases where punishmeni would be How &r, 

where it 

unprofitable. These are the cases which constitute would be un- 
the great field for the exdusive interference of '"^ 
private etiues. When a punishment is unprofita- 
ble, or in other words too expensive, it is because 
the evil of the punishment exceeds that of the 
oflbnce. Now the evil of ike punidhmei^t, we may 
remember*, is distinguishable into four branches: 
1. The evil of coercion, including constraint or 
restraint, according as the act commanded is of 
the positive kind or the negative. £. The evdl of 
apprehension. 3. The evil of suflerance.' 4. The 
derivative evils resulting to persons in amnedim 
^h those by whom the three above-mentioned 
original evils are sustained. Now with respect to 
those original evils, the persons who lie exposed 
to them maybe two very ^fi^tent sets bf persons. 
In the first place, persons who may have actually 

* See cb. xiii. [Cases muMSt] § iy. 



* 

Digitized by Google 



I 



^44 



OF THE LIMITS OF THE 



xvn' committed, or been prompted to commit, the acts 
' — really meant.to be prohibited. In the next place^ 
persons who may have performed^ or been prompt- 
ed to perform, such other acts as they fear may 
be in danger of being involved in the punishment 
designed only for the former. But of these two 
sets of acts, it is the former only that are perni- 
cious : it is, therefore, the former only that it can 
be the business of private ethics to endeavour to 
prevent. The latter being by the supposition not 
mischievous, to .prevent them is what it can no 
more be the business of ethics to endeavour at, 
than df legislation. It remains to shew how it 
may happen, that there should be acts really 
pernicious, which, although they may very pro- 
perly come under the censure of private ethics, 
may yet be no fit objects for the legislator to 
controul. 

xm. 

S**^''! Punishment then, as applied to delinquency, 
AtiboB^ naay be unprofitable in both , or either of two 
theguity. ways: f. By the .expence it would amount to, 
even supposing the application of it to be confined 
altogether to delinquency: 2. By the danger 
there may be of its involving the mnocent in the 
fate designed only for the guilty. Firist theil, 
with regard to the cases in which the expence of 
the punishment, as ^^Ued to the guilty, would 
outweigh the profit to be made by it. These 
cases, it is evident, depend upon a certain pro- 
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portion between the evil of the punuhment and 
the evil of the offisnce. Now were the offence of 

such a nature, that a punishment which, in point 
of magnitude, should but just exceed the profit of 
it, would be sufficient to prevent it, it might be 
rather difficult perhaps to find an instance in 
which such punishment would clearly appear to 
be unprofitable. But the fact is, there are numy 
cases in which a punishment, in order to have any 
chance of being efficacious, must, in point of 
magnitude, be raised a great deal above that 
level. Thus it is, wherever the danger of detec- 
tion is, or, what comes to the same thing, is likely 
to appear to be, so small, as to make the punish- 
ment appear in a high degree uncertain. In this 
case it is necessary, as has been shewn*, if 
punishment be at all applied, to raise it in point 
of magnitude as much as it falls short in point of 
certainty. It is evident, however, that all this 
can be but guess-work: and that the eilect of 
such a proportion wiU be rendered precarious, by 
a variety of circumstances : by the want of suffi- 
cient promulgation on the part of the lawf : 
by tibe particular curcumstances of the tempta- 
tion;!;: and by the circumstances influencing the 



* Ch. xiv. [Proportion] xviii. Rule 7. 
t Ch. xiii [Gases unmeet] S iii. Append, tit. [Piomul- 
gation.] 

I Ch. xL [Disposition] xzxv. Ac. 
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senribility of the several individuak who are ex- 
posed to it*. Let the seducing motiVes be strong, 
the offence then will at any rate^ be frequently 
eommitted. Now a&d theii indeed, owing to a 
coincidence of circuinstances more or less extra- 
ordinary, it will be detected, and by that means 
punished. But for. the purpose of example, 
which is the principal one, an act of punishment, 
considered in itself, is of no use : what use it can 
be of, depend^ altogether upoQ the expectation it 
raises of rimilar pumshment, in future oases of 
similar delinquency. But this future punishment, 
it is evident, must always depend upon detection. 
If then the want of detection is such as must in 
general (especially to eyes fascinated by the force 
of the seducing motives) appear too improbable 
to be reckoned upon, the punishment, though it 
should be inflicted, may come to be of no use. 
Here then will be two opposite evils running on 
at the same time, yet neither of them reducmg 
the quantum of the other : the evil of the disease 
and the evU of the painful and inefficftqious 
rmedy. It seems to he partly owing to some, 
such oonsiderations, that fornication, (or example, 
or the illicit commerce between the ^xes, ha^ 
commonly either gone altogether unpunished, or 
been punished in a dq;;ree infirior to that in 



* Cb. Ti, [Smibiltty,] 
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which* on other aceoonts, legulators night have ^«ap. 
- beeii disposed to punish it. 

XIV. 

Second, with ttgwd to the cases in which 2. By eurc 
politieal puniriiment, as applied to delinquency, wMtt.^ 
may be unprofitable, in virtue of the danger there 
may be of its invdying the innocent in the &te 
designed only for the guilty. Whence should 
this danger then arise ? From the difficulty there 
may be of fixing the idea of the guilty action : 
that is, of subjecting it to sndi a definition as shall 
be clear aud precise enough to guard effectually 
against misapplication. This difficulty may arise 
from either of two sources : tihe one peiinanent» to 
wit, the nature of the actions themselves : the 
other occasional, I mean the qualities of the ?nen 
who may have to deal with those actions in the 
way of government. In as fiur as it arises from 
the latter of these sources, it may depend partly 
upon the use which the legislator may be able to 
make of language ; partly upon the use which, 
according to the apprehension of the legislator, 
the^*ii£^e may be disposed to make of it. As iax 
as legislation is concerned, it will depend upon 
the degree of perfection to which the arts of lan- 
guage may have been carried, in the first place, 
m the nation in general ; in the next place, by the 
testator in particular. It is to a sense of this 
difficulty as it should seem, that we may attribute 
the caution with whidi most legblators have ab* 
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xm ^^^^^ itojn. subjectiug to censure^ on the part of 
'-NT-^ the law, such actions as come under the notion of 

rudeness, for example, or treachery, or ingratitude. 
The attempt to bring acts of so vague and ques- 
tionable a nature under the oontroul of law^ will 
argue either a very immature age, in which the 
difficulties^ which give birth to that danger are 
not descried ; or a very enlightened age« in which 
they , are overcome*. 

XV. 

LeguiatioD Forthe sake of obtaining the clearer idea of 

how far ne- " , 

oeaaary for the Umits betwecu the art of legislation and pnvate 

the enforce- , , • n • ^ ^ 

ment of the ethics, it mav now be time to call to mind the 
fndenet, distinctions above established with regard to ethics 
in general. The degree in which private ethics 
stands in need of the assistance of legislation, is 
different in the three branches of duty above dis- 
tinguished. Of the rules of moral duty» those 
which seem to stand least in need of the assistance 
of legislation, are the. rules of priuknce* It can 



* In certain countries, in which the Yoice of the people has 
a more especial controul OTer the hand of the legislator, 
nothing can exceed the dread whtdi they ate under of see- 
ing any effectual provision made against the offences which 
come under the head of defamation^ particularly that branch 
of it which may be stiled the political. This dread seems to 
depend partly upon the apprehension they may think it prudent 
to entertain of a defect in point of ability or integrity on the 
part of the legislator, partly upon a similar apprehension^of a 
defect in point of integrity on the part of the j udge. 
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only be through some defect on the part of the 

understanding, if a man be ever deficient in point 
of duty to himself. If he does wrong, there is 
nothing eke that it can be owing to but either 
flomie inadvertence^ or some mssupposal*, with 
regard to the circumstances on which his hap- 
piness depends. It is a standing topic of com- 
plaint, that a man knows too little of himself. 
Be it so : but is it so certain that the legislator 
must know more f ;|; ? It is plain, that of indivi-^ 
duals the legislator can know nothing : concerning 
those points of conduct which depend upon the 
particular circumstances of each individual, it is 
plain, therefore, that he can determine nothing to 
advantage. It is only with respect to those broad 
lines of conduct in which all persons, or very large 
and permanent descriptions of persons, may be in 
a way to engage, that he can have any pretence 
for interfering ; and even here the propriety of his 
interference will, in most instances, lie very open 

• See ch. ix. [Consciousness.] 

f On occasions like this, the legislator should never lose 
sight of the well-known story of the oculist and the sot. A 
oountiyman who had hurt his eyes by drinking, went to a 
celebrated ocalist for advice. He found him at table, with 
a glastf of wine before him. *' Ton most leave off drintdng," 
said the^ oculist. " How so,** says the eonntryroan? " Ynu 
don% and yet methinks your own eyes are none of the best." 
—"That's very true, friend," replied the oculist : " but you 
• ** are to know, I love my bottle better than my eyes." 
^ ; Ch. xri. [Division] lii. 
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xvui to dispute. At any rate, he must never expect to 
^ V ' produce a peifect complianoe by the mere force 
of ihe tanctioii of wUch he is binuelf ike avtliar. 
All he can hope to do, is to encrease the eflficacy 
of private ethios^ by giving strength and direc- 
tum to the influence of the moral sanction. Witib 
what chance of success, lor example, would a 
legislator go about to extirpate drunkenness 
and fornication, by dint of legal punishment? 
Not all the tortures which ingenuity could invent 
would compass it ; and, before he had made anny 
progress worth regarding, sudi a mass of < evil 
would be produced by the punuluneiit, as would 
exceed, a thousand-fold, the utmost possible mis- 
chief of the offisnee. The great difficult would 
be in the procuring evidence; an object whidi 
could not be attempted, with any probability of 
success, without spreading dismay dirough every 
&mily*, tearing the bonds of sympathy asunder f, 
and rooting out the influence of all the social mo- 
tives. All that he can do then, against offences of 
this nature, with any prospect of advantage, in 
the way of direct legislation, is to subject them, 
in cases of notoriety, to a slight censure, so as 
thereby to cover them with a slight shade of arti- 
ficial disrepute. 

* Evil of apprehension : third branch of the evil of a pu- 
nishment. Ch, xiii. § iv. 

t Derivative evils : foiu'th branch of the evil of a pmiigb-* 
menL lb. 
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XVI. CkAF. 

XVII. 

It may be observed, that with regard to this JlJJf^ 
branch of duty, legialatois have, in general, been 
disposed to carry their interference full as far as 
i$ expedient. The great difficulty here is, to per- 
suade them to confine themselves within bounds. 
A thousand little passions and prejudices have led 
them to narrow the liberty of the subject in this 
line, hi oases in whidi the pumshtnent is either 
attended with no profit at all, or with none that 
will make up for the expence. • 

xvn. 

The mischief of this sort of interference is more — 

particularly conspicuous In the article of religion. ter» of r©- 
The reasoning, in this case, is of the following 
stamp. 'There are certain errors, in matters of 
belief^ to which ail mankind are prone : and for 
these errors m judgment, it is the determmation 
of a Being of infinite benevolence, to* punish Aem 
with an infinity of torments. But from these 
errors the legislator himself is necessarily free : 
for the men, who happen to be at hand for him to 
consult with, being men perfectly enlightened, 
im&ttered, and unbiassed, haye such advantages 
over all the rest of the world, that when they dt 
down to enquire out the truth relative to points 
so plain and so familiar as those in question, they 
cannot foil to find it. This being th^ case, when 
the sovereign sees his people ready to plunge 
headlong into an abyss of fire, shall he not stretch 
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xViV ^ hand to save them ? Such, for example, 
^ V ^ seems to have been the train of reasoning, and 
such the motiTes, which led Lewis the XlVth 

into those coercive measures which he took for the 
conversion of heretics, and the con^^mation of 
true believers. The ground-work, pure sympathy * 
and loving-kiiidiiess : the superstructure, all the 
miseries which the most determined malevolence 
could have devised*. But of this more fully in- 
another place f . 



* I do not mean but that other motives of a lets social 
nature might have introdaced themaelveB, and probably, in 

point of fact, did introduce themselves, in the progress of 
the enterprire. But in point of possibility, the motive above 
mentioned, when accompanied with such a thread of reason- 
ingyis sufficient, without any other, to account for all the effects 
above alluded to. If any others interfere, their interference, 
how natural soevert may be looked updta as an accidental 
*and ineisenUal circumstance, not necessary to the piodnc* 
tion of the effect Sympathy , a concern for the danger they 
appear to be exposed to, gives birth to the wish of freeing 
them from it : that wish shews itself in the shape of a com- 
mand : this command produces disobedience : disobedience 
on the one part, produces disappointment on the other : the 
pain of disappointment produces ill-will towards those who 
are the authors of iL The affections will often make this 
progress in less time than it would take to describe it. The^ 
sentiment of wounded pride, and other mdifications of the 
love of reputation and the love of power, add fewel to the 
flame. A kind of revenge exasperates the severities of coer- 
cive policy. 

t See B. I. tit. [Self-regarding offences.] 
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TVITI Chap. 

. . . XVII. 

The rules of probitij are those, which in point of 
expediency stand most in need of assistance on 2J^^2- 
the part of the legislator, and in which, in point 
of fact, his interference has been most extensive, of prou^. 
There are few cases in which it weuld be expe- 
dient to punish a man for hurting hhmdf: but 
there are few cases, if any, in which it would not 
be expedient to punish a man for injuring his 
neighbour. With regard to that branch of pro- 
bity which is opposed to oflfences against property, 
private ethics depends in a manner for its very 
existence upon legislation. Legislation must ^st 
determine what things are to be regarded as eadi 
man's property, before the general rules of ethics, 
on this head, can have any particular application. 
The case is the same with regard to o&nces against 
the state. Without legislation there would be no 
such thing as a state : no particular persons in- 
vested with powers to be exercised for the benefit 
of the rest. It is plain, therefore, that in this 
branch the interference of the legislator cannot 
any where be dispensed with. We must first 
know what are the dictates of legislation, before 
we can know what are the dictates of private 
ethics*. 

* But suppose the dictates of legislation ore not wbat they 
tfUght to he : what are then, or (what in ^this case comes to 
the same thing) what ought to be, the dictates of private 
ethics ? Do they coincide with the dictates of legislation^ 
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Chap. XIX. 

xvn. 

^-^v — ' As to the rules of beneficence, these, as feur as 

— Klf the- I , 

<ikt>tesiir concems mattefs of 'detail, must necessarily be 

abandoned in great measure to the jurisdiction of 
private ethics. In many cases the beneficial qua^ 
Hty of the act depends essentially upon the dis* 
position of the agent ; that is, upon the motives 
by which he appears to have been prompted to 
perform it : upon their belonging to the head of 
sympathy, love of amity, or love of reputation ; 
and not to any head of self-regarding motives, 
brought into play by the force of political con- 
straint : in a word, upon their being -iSttch as de- 
nominate his conduct Jree and. vok^ntary, accord- 
ing to one of the many senses given to those am- 
biguous expressions*. The limits of the law on 

or do they oppose them, or do they remain neuter ? a very 
intereiting qvesCion this, but one that' belongs not to the 
present subject It belongs exclusively to thai of pnvate 
ethics. Principles which may lead to the solution of it nay 
be seen in A Fragment on Government, p. 150. Lond. edit. 
1776— and p. 114. edit. 1883. 

■ * If we may believe M. Voltaire,* there was a time when 
the French ladies who thought themselves neglected by their 
husbandsi used to petition jKwr ^« nKbeBoigriitt : the tech- 
nical word, which, he says, was appropriated to this pur- 
]^se. The<M sort of law-proceedings seem not very well 
calculated to answer the design: accordingly we bear no* 
thing of them now-a»days. The French ladies of the present 
age seeni to be under no such difficulties. 

* Quest, snr I'Eneyclop. toa. f. «t. loyiii 
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tWs head seem, however, to be capaUl6 of being 
extended a good deal farther than they seem ever 
to have been extended hitherto. In particular^ ill 
cases where the person is in danger, why should 
it not be made the duty of every man to save 
another from mischief^ when it can be done with- 
otit prejudicing himself^ as well as to abstain from 
bringing it on him? This accordingly is the idea 
pursued in the body of the work*. 



To conclude this section, let us recapitulate Difference 
and bring to a point the difference between v^HtfiS^ 
priTate eihic8, oonndered » u> <fft or science, <m JJ^jiSSlS^ 
the one hand, and that branch of jurisprudence ^^"^'^ 
which contains the art or science of legislation, 
on the other. Private ethics teaches how each 
man may dispose himself to pursue the course 
most conducive to his own happiness, by means 
of such motives as ofiPer of themselves: the art 
of legislation (which may be considered as One 
branch of the science of jurisprudence) teaches 



* Awbman's head-drest catches fire: water is at hand: 
a maiii insteftd of aisiitiiig to qaench the fire, looks on, and 
laughs at it. A drunken man, filling with his &oe down- 
wards into a puddle, is in danger of suffocation : lifting his 
head a little on one side would saye him : another man sees 
this and lets him lie. A quantity of gunpowder lies scattered 
about a room : a man is going into it with a lighted candle : 
another knowing this, lets him go in without warning. Who 
is there that in any of these cases would think punishment 
misapplied? 
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how a multitade of men^ composing a commumty, 
may be disposed to pmrsue that course whidi 
upon the whole is the most conducive to the 
happiness of the whole community^ by means of 
motives to be appfied by the legislator. 

We come now to exhibit the lin^its between 
penal and civil jurisprudence. For this purpose 
it may be of use to give a distinct though summary 
view of the principal branches into which jurispru- 
dence^ considered in its utmost extent, is wont to 
be divided. 

§ 2. Jurisprudence, its branches. 



junspru- Jurisprudence is a fictitious entity: nor can 
JStoJ^ any meaning be found for the word, but by 
oeiuoiki. pluming Jq company with some word that shall 
be significative of a real entity. To know what 
is meant by jurisprudence, we mi^st know, for 
example, what is meant by a book of juiispm-* 
denee. A book of jurisprudence can have but 
one or the other of two objects : 1 . To ascertain 
what the law* is: 2. ascertain what it ought to be. 
In the former case it may be stiled a book of ejy 
positorif jurisprudence; in the latter, a book of 



* The word law itself whicli stands lo mndi in need of a 
definition, must wait for it awhile, (see § 3) : for these is no 
doing e^ery thing at once. In the mean time every reader 

will understand it according to the notion he has been ac- 
customed to annex to it. 



Digitized by Google 



PENAL BRANCH OF JUaiSPiiUD£NC£. W 

vemorial jurispradence : or^ in* oilier' words, a 

book on the art of legislation. 



A book of expository jurisprudence is either F^xpoiUnij 
authotntatvve or unauthoritative* It is stiled au-<feooe, au- 



thoritative, when it is composed by him who, by -^oMho. 
rq>re8enting the state of the law to be so and so, 

causeth it so to be ; that is, of the legislator him- 
self : unauthoritative, when it is the work of any 
other person at large. 

XXIII. 

Now law, or the law, taken indefinitely, is an sources of 
abstract and collective term; which, when ittej^rtm. 

means any thing, can mean neither more nor less 
than the sum total of a number of individual laws 
taken together*. It follows, that of whatever 
other modifications the subject of a book of juris- 

^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^ 

* In nuMt of the European languages there are two difie- 
lent words for distingniihing the abetiact and the concrete 
senses of the word low.* which words are so wide asiftider 

as not even to have any etymological affinity. In Latin, for 
example, there is lex for the concrete sense, jus for the 
abstract: in Italian, legge and diritto: in French, loi and 
droit : in Spanish, ley and derecho : in German, gesetz and 
recht. The English is at present destitute of this advantage. - 

In the Anglo-SazoD, besides lage, and several other words* 
^or the concrete sense, there was the word righi, answering 
^o the Geroian ndu, for the abstract; as may be seen in the 
compound folc-rtght, and in other instances. Bat the word 
right having long ago lost this sense, the modern English 
no longer possesses this advantage. r 

VOL. U. S 
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prudence it susceptible, diey most all of iheiii be 

^' * taken from some circumstance or other of which 
such individual laws, or the assemblages into 
whidi diejr may be sorted, are susceptible. The 
circumstances that have given rise to the principal 
branches of jurisprudence we are wont to hear of^ 
seem to be as follow: 1. The extent of the laws in 
question in point of dominion. 2. The political 
fuality of the persons whose conduct they under- 
take to regulate. $• The time of their being in 
force. 4. The manner in which they are ejcpressed. 
5. The concern which they have with the article 
of fumthment* 

xxnr. 

jurispni. In the first place, in point of extent, what is 
deliTcred conoemuig the laws in question^ may 
have reference either to the laws of sndi or such 
a nation or nations in particular, or to the laws 
of all nations whatsoever: in the first cas^ the 
book may be said to relate to local, in the other, 
to miiversal, jurisprudence. 

Now of the infinite variety of nations there are 
upcm the earth, there are no two wbich agree 
exactly in their laws: certwnly not in the whole; 
perhaps not even in any single article; and let 
them agree to-day, they would disagree to-morrow. 
This is evident enough with re^^ard to the substance 
of the laws: and it would be still more extraor- 
.dinary if they agreed in point of form; that is, if 
they were conceived in precisely the same strings 
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of words. What is more, as the languages of 
nations are commonly different, as well as their 
laws^ it is seldom that, strictly speaking, they hare 
so much as a single word in common. However, 
among the words that are appropriated to the 
subject of law, there are some that in all lan- 
guages are pretty exactly correspondent to one 
another: which comes to the same thing nearly as 
if they were the same. Of this stamp, for ex- 
ample, are those which correspond to the words 
power, right, obligation, Uberty, and many others. 

It follows, that if there are any books which 
can, properly speaking, he stiled books of universal 
jurisprudence, ihey must be looked for within 
very narrow limits. Among such as are exposi- 
tory, there can be none that are authoritative: 
nor even, as £ur the substance of the laws is con- 
cerned, any that are unauthoritative. To be sus- 
ceptible of an universal application, all that a 
book of the expository kind can have to treat of, 
is the import of words : to be, strictly speaking, 
universal, it must confine itself to terminologyi 
Accordingly the definitions which there has been 
occasion here and there to intersperse in the course 
of the present work, and particularly the defini- 
tion hereafter given of the word law, may be 
considered as matter belonging to the head irf 
universal jurisprudence. Thus far in strictness 
of speech: though in point of usage, where a 
man, in laying down what he apprehends to be 
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the law^ extends his views to a few of the nations 
with which his own is most connected, it is com- 
mon enough to consider what he writes as relating 
to universal jurisprudence. 

It is in the censorial line that there is the 
greatest room far disquisitions that apply to the 
circumstances of all nations alike : and in this line 
what regards the substance of the laws in question 
Js as susc^tible of an universal application^ as 
what regards the words. That the laws of all 
. nations, or even of any two nations, should coin- 
dde in all pcnnts, would be as ineli^ble as it is 
impossible: some leading points, however, there 
seem to be, in respect of which the laws of all 
civilised nations might, without inconvenience, be 
the same. To mark out same of these points 
will, as far as it goes, be the business of the body 
of this wori£. 



— intenmi ^^^^ sccond place, with regard to the political 

and inwriM. quality of the persons whose conduct is the object 
of the law. These may, on any given occaaon, 
be considered either as members of the same state, 
or as members of different states: in the first 
casety .the law may be referred to the head of 
inaenml, in the second case, to that of inter- 
natioml* jurisprudence. 

* The word itUemaiUmai, it must be acknowledged, n a 
new one; though, it ia hoped, sufficiently analogous and 
intelligible* It is calculated to express, in a more significant 
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Now as to any transactions which may take 
place between individuals who are subjects of 
different states, these are regulated by the inter- 
nal laws, and decided upon by the internal tribu- 
nals^ of the one or th^ other of those states: the 
case is the same where the sovereign of the one 
has any immediate transactions with a private 
member of the other: the soverdgn reducing 
himself, pro re natd, to the condition of a private 
person, as often as he submits his cause to either 
tribunal; whether by claiming a benefit* or de- 
fending himself against a burlihen. There remain 
then the mutual transactions between sovereigns 
as such, for the subject of that branch of jurispru- 
dence which may be properly and exclusively 
termed international*. 



way, the branch of law which goes commonly under the 
name of the law of natums: an appellation so uncharacteris- 
tic, that, were it not for the force of custom^ it would seem 
rather to refer to internal jurisprudence. The chancellor 
D'Auguesseau has already made, I find, a similar remark: 
he says, that what is commonly called droit des gem, ought 
rather to be termed droit entre lea gens ^. 

* In the times of James I. of England, and Philip III, of 
Spain, certain merchants at London' happened to have a 
claim upon Philip, which his ambassador Gondemar did not 
think fit to satisfy. They applied for counsel to Selden, who 
advised them to sue the Spanish monarch in the court of 
King*s Bench, and prosecute him to an outlawry. They did 

t Oenvres^ Tu^. XL p. S87, Edit. Vt7\ ISnm. 
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xviL W'*^ what degree of propriety rules for the 
^ V * conduct of persons of thb description can come 
under the appellation of Umsy is a question that 
must rest till the nature of the thing called a km 
shall have been more particularlj unfolded. 
* It is cedent enough, that international juris- 
prudence may, as well as internal, be censorial as 
well as expository, unauthoritative as well as 
aulihoiitative. 

XXVI. 

^^^j"^ Internal jurisprudence, again, may either con- 
national and com all tho mcmbers of a state indiscrmunatelTy 

provincial, 

ioaiorpar-or such of lliem only as are connected in the way 
of residence, or otherwise, with a particular dis- 
trict. Jurisprudence is accordingly sometimes 
distinguished into national and prctoinciaL But as 
the epithet pr<yvincial is hardly applicable to dis- 

so: and the sherifb of London were accordingly commanded, 
in the usual fomiy to take the body of the defendant Philip, 
wherever it was to be found within their bailywick. As to 
the sheriffs, Philip, we may belieye, was in no great fear of 
them: but, what answered the same purpose, he happened 
on his part to have demands upou some other merchants, 
whom, so long as the outlawry remained in force, there was 
no proceeding against. Gondemar paid the money*. This 
was internal jurisprudence: if the dispute had been betwixt 
Philip and James himself, it would have been international. 

As to the word uUematimal, from this work, or the first of 
the works edited in French by Mr. Dmnont^ it has taken ' 
root in the language. Witness Reviews and Newspapers. 
■ — — — — 

• SddcD** Vkble-Talk, tit. Law. 
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tricts so'smi^ as many of those which have laws 
of their own are wont to be^ anch as towns^ ^ 
paruhes^ and manors; the term /oca/ (where uni- 
versal jurisprudence is plainly out of the question) 
or the term prniicalar, though this latter is not 
very characteristic, might eillier of than he more 
commodious*. 

XXVII. 

Thirds with respect to time. In a work ofjwispni. 

the expository kind, the laws that are in question ci^t—iS^ 
may either he sudi as are still in force at the time 
when the bock is wrtting, or sutih as have ceased 
to be in force. In the latter case the subject of 
it might be termed andeni ; in the former^ present 
or &omg jurisprudence: that is, if the substantive 
jurisprudence, and no other, must at any rate be 
employed, and that with an epithet in both cases. 
But the truth is, that « book of the former kind 
is rather a book of history than a book of juris- 
prudence ; and, if tlie word jurisprudence be ex- 
pressive of the subjeot, it is only with some snek 
w<nds as kistmy or antiquUies prefixed. And as 
the laws which are any where in question are 
supposed, if nothing appears to the contrary, to 

* The term municipal seemed to answer the purpose very 
well, till it was t^iken by an English author of the first 
eminence, to signify internal law in general, in contradistinc- 
tion to international law, and the imaginary law of natiue. 
It might still be used in Ihit sense, without scruple, in ftny 
odier langasge. 
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Chap. 
XVII. 



be those which are in force, no such epithet a^ 
that of preumi or living commonly appears. 

• Where a book is so drcumstaneecU that the 
laws which form the subject of it, though in force 
at the time of its being written, are in force no 
longer, that book is neither a book of living 
jurisprudence, nor a book on the history of juris- 
prudence : it is no longer the former, and it never 
was the latter. It is evident tiiat, owing to the 
changes which from time to time must take place, 
in a greater or less degree, in every body of laws, 
every book of jurisprudence, which is of an ex- 
pository ^nature, must, in the ^iourse of a few 
years, come to partake more or less of this 
condition. ' * . 

The most common and most useful object of a 
history of jurisprudence, is to exhibit the circum- 
stances that have attended the establishment of 
hiws actuaUy in force. But the exposition of the 
dead laws which have been superseded, is inse- 
parably interwoven with that of the living ones 
which have superseded tiiem. The great use of 
both these branches of science, is to furnish ex- 
amples for the ari of legislation*. 

• Of whatstamp aie the works of Gfoting, Poffeiidorf, and 
BoriuiMqai? Aw they political or ethical, historical or juri- 
dical, eipodtory or censorial T^Sometimes one tbin^, some- 
times another: they seem hardly to have setUed the matter 
with Aemsel.es. A defect this to which all books must 
almost unavoidably be liable, which take for their subject th» 
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XXVIII. . Chap. 

xvn. 

Foiurthly^ in point of ejepressian, the laws in ^--v — ' 
question may subsist either in the fonn of statuiei^eS^ 
or in that of customary law. !i!^u?mM7. 

As to tiie difference between these two bran- 
ches (which respects only the article of form or 
expression) it cannot properly be made appear 
till some progress has been made in the definition 
-of a law. 

XXIX. 

Last^ The most intricate distinction of ail, and Jurispru- 
that which comes most frequently on the carpet^ — pe»ki~ 



is that which is ma^e between the ^ivii branch of 
jurisprudence wid tiie pmal, which latter is wont, 
in certain drcumstances, to receive the name of 

critiiinal. 

What is a penal code of laws I What a civil Queatkm, 
code? Of what nature are their contents? U itSS. 



that there are two sorts of laws, the one penal the thed^l 
other civil, so that the laws in a penal code are all thTpmJil^ 

stated. 

pretended km qfnaim ; an obteuie phatatonit which, in the 
im agnations of those who go in cbace of it, pomts some- 
times to manners f sometimes to lawi ; sometimes to what law 

is, sometimes to what it ought to be*. Montesquieu sets out 
upon the censorial plan : but long before the conclusion, as 
if he had forgot bis first design, he throws off the censor, and 
puts on the antiquarian. The Marquis JBeccaria's book, the 
first of any aoconnt that is uniformiy censoiial, concludes, as 
it sets out with penal jurisprudence, 

* See Chep* 11. [Priudlplee advme] w. 
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xViT* Pe^^^ laws, while the laws in a civil code are all 
^ — V — ' civil laws ? Or is it, that in every law there is 
some matter whidiu of a penal nature^ and wfaidi 
therefore belongs to the penal code and at the 
same time other matter which is of a civil nature^ 
and which therefore belong! to thedvil code 2 Or 
is it, that some laws belong fjo one code or the 
other exclusively, while others are divided between 
the two? To answer these questions in any man- 
ner that shall be tolerably satisftctory, it will be 
necessary to ascertain what a law b ; meaning one 
entire but single law : and what are the parts into 
which a law, as such, is capable of bring distin- 
guished : or, in other words, to ascertain what 
the properties are that are to be found in every 
object whidi can with propriety receive the appelr 
lation of a law. This then will be the business of 
the third and fourth sections ; what concerns the 
import of the word crkmn^ as applied to lav, 
will be discussed separately in the £fth*. 



Oeeadon * Here ends the original work, in the itate into which it 
rfth^ccir*^ brought in November, 1780. What follows is now 
cfcidiDg note, added in January, 1789. 

The third, fourth, and fifth sections intended, as expressed 
in the text, to have been added to this chapter^ wiil not here, 
nor now be given ; became to giro them in a manner tole- 
rably complete and satisftctory* might require a considerable 
▼olume. This Tolume will tgum a wod: of itself, dosing the 
seriea of worka mentioned in the preftoe. 
What follows here may serve to give a slight intimation of 
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the nature of the taik, which each a work ^ill hare to at- Cba*. 

chieve : it will at Uie same time furnish, not any thing like a ^ ^^J^^ ^ 
satisfactory answer to the questions mentioned in the text, 
but a slight and general indication of the course to be taken 
for giving them such an answer. 

What is a law? What the parts of a law ? The subject ofBjshw 
these questions, it is to be obserred^ is the togkal^ the ideal, 



the mtdUdudl mhiABf not the ^^ffrieal one : the lam and not *^ 
thestalMle. An inquiry, directed to the latter sort of object, 
could neither admit of difficulty nor afford instruction. In 

this sense whatever is given for law by the person or persons 
/recognized as possessing the power of making laws, is law. 
The Metamorphoses of Ovid, if thus given, would be law. 
So much as was embraced by one and the same act of 
authentication, so much as received the touch of the soeptve 
at one stroke, is one law : a whole law, and nothmg more. . 
A statute of George II. made to substitute an or instead of an 
and iaa former statute it a complete law; a statute con- 
taining an entire body of laws, perfect in all its parts, would 
not be more so. By the word laiv then, as often as it occurs 
in the succeeding pages, is meant that ideal object, of which 
the part, the whole, or the multiple, or an assemblage of 
parts, wholes, and multiples mixed together, is exhibited by 
a statute;, not the statute which exhibits them* 
Every law, when complete, is either of a coercive or uncoer- Every inv b 

A coercive law is a tomnumd. • rewaOaa 



An uncoercive, or ratiier a dttcoercive, law b the rcoocolton, 
is whole, or ui pait, of a coercive law. 

What has been termed a declaratory law, so far as it stands A dedan- 
distinguished from either a coercive or adiscoercive law, is not no'J^p'JJJ^ 
properly speaking a law. It is not the expression of an act ij speakings 
of the will exercised at the time : it is a mere notification of 
the existence of a law, either of the coercive or the disooercive 
kind, as already subsisting: of the existence of some docu- . 
meat expresiive of some act of the will, exercised^ not at the 
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CwMf, thne, but at tome former period. If it does toy thin^ more 

XVII • 
y^l^J^ than give information^of this fact, riz. of the prior existence' 

of a law of either the coercive or the discoercive kind, it 

ceases pro tanto to be what is meant by a declaratory law, 

and assuming either the coercive or the discoercive quality. 

V. Every coercifeiaw creates an offence, that is, converts an 
dra^irae^ ^ 9om» sort or other into an offence. U is only by so 
siMwo^ doing that it can tfiipofe aUigaHoih that it can prodtice eoer* 

CtOA. 

VI. A law oonBoing itself to the creation of an offence, and a 

tin|gan*^o?* commanding a punishment to be administered in case of 

fcnce,and the commission of such an offence, are two distinct laws: 
one appoint 

iogponitli- ^ot parts (as they seem to liavc been g-enerally accounted 
hitherto) of one and the same law. The acts they command 
hiws. are altogether different; the persons they are addressed to 
are altogether different. Instance, Let no man eietUj and, 
ihe judge eaute whoeoer U eonokted oftieaUng to he hanged. 
They might be stiled ; the former, a timple impera^ law ; 
the other, a puniiory ; but the punitory, if it commands the 
punishment to be inflicted; and does not merely permit it, is 
as truly imperative as the other : only it is punitory besides, 
which the other is not. 
vii. A law of the discoercive kind, considered in itself, can have 
dvclMTeBB punitory law belonging to it : to receive the assistance and 
have DO po* gupport of a punitory law, it mnst first receive that of a sim- 
appertdn! ply imperative or coerdve law, and it is to this latter that the 
thro4b tbe^ P^^^^ory law will attach itself and not to the discoercive one. 
IttierventiQti Example ; discoercive law. The theriff hat power to hang all 
dfeoM^" j^^g^t proceeding vi due course of law, shall order 

him to hang. Example of a coercive law, made in support of 
the above discoercive one. Let no man hinder the sheriff from 
hanging such as thejudge^ proceeding in due eowree of tav, shall 
order Atm to hang. Example of a punitory law, made in 
support of the above coercive one. Lei the Judge eaute to he 
inqtritonedwhotoeveraiiempU to Under Ike therefrom hangmf 
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me^ mham the judge, proceeding m dme emtrte iff tmo, hoe or- Chap* 
dered hm to hang, - ^^^'^ 

But though a simply iinperati?elav, and the punitory law ^ VHI. 

attached to it, are so far distinct laws, that the former con- nitory ?aw 
tains nothing of the latter, and the latter, in its direct tenor, "^'okes the 

° eirapfy im- 

contains nothing of the former ; yet by implication, and that perative one 
a necessary one* the punitory does involve and include the **** 
import of the simple imperative law to which it is appended. 
To say to the judge^ Caute to be hanged whoever in due form of 
law it connneted qf tteaUng, is, though not a direct, yet aa 
intelligible a way of intimating to men in general that they 
must not steal, as to say to them directly. Do net eteal: and • 
one sees, how much more likely to be efficacious. 

It should seem then, that, wherever a simply imperative , 

The simply 

law is to have a punitory one appended to it, the former imperative 
might be spared altogether : in which case, saving the excep- J|J^^^|,e 
tion, (which naturally should seem not likely to.be a- fre- spared, but 
qnent one) of a law capable of answering its purpose williout Snjm^ 
such an appendage, there should be no occasion in the^* 
whole body of the law for any other than punitory, or in other 
words than penal, laws. And this, perhaps, would be the t 
case, were it not for the necessity of a large quantity of 
matter of the expository kind of which we come now to speak. 

It will happen in the instance of many, probably of most, X. 
possibly of all commands endued with the force of a public ^"iTnlposi- 
law, that, in the expression given to such a command, it shall n»tter> 
. be necessary to have recourse to terms too complex in their 
signification, to exhibit the requisite ideas, without the assist- 
ance of a greater or less quan^ty of matter of an expository 
nature. Such terms, like the symbols used in algebraical 
notation, are rather substitutes and indexes to the terms 
capable of themselves of exhibiting the ideas in question, 
than the real and immediate representatives of those ideas. 

Take for instance the law, Thou shalt not iteal : Such a 
' command, were it to rest there, could never sufficiently 
answer the purpose of a law. A word of so vague and anez«» 
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plicit a meanhig eui no otlMrwue perfbim this office, than by 
giving a general intimation of a Tariely of piopoaitiont, each 
nqniringt to convey it to the apprehension, a more particular 
and ample assemblage of terms. Stealing, for example, 

(according to a definition not accurate enough for use, but 
sufficiently so for the present purpose) is the taking of a thing 
which is another s, by one who has no title so to do, and is 

* contdout of his having none. Even after this exposition, 
supposing it a correct one, can the law be regarded as com- 
pletely expressed? Certainly not. For what is meant by « 
tMR*« haoUig a TiTiB to take a Ikmg ^ To be complete* the 
law must have exhibited, amongst a raultitnde of other things, 
two catalogues ; the one of events to which it has given the 

' quality of conferring title in such a case ; the other of the 
events to which it has given the quality of taking it away. 
What follows ? That for a man to have stolen, for a man to 
haife had no title to what he took, either no one of the articles 
contained in the first of those lists must have happened in 
his favonr, or if there has, some one of the number of those 
contained in Uie second, must h^ve happened to his prajii- 
dice. 

XL Such then is the nature of a general law, that while the 

ofits'(»m^ imperative part of it, the punctum saliens SiS it may be termed, 

rativebulkis this artificial bodv, shall not take up above two or three 
not peculiar " 

to legislative words, its expository appendage, without which that impera- 
commands. ^^^.^ ^^^|^ rightly perform its office, may occupy 

a considerable Tolume. 

But this may equally be the case with a private order 
given in a fomily. Take for instance one from a bookseller 
to his ibreman. Jtemove, from ikU Aop to my ntw one, «qf 

whole stock, according to this printed catalogue. — Remote, 
/raw* this shop to my new one, my whole stockt is the imperative 
matter of this order ; the catalogae referred to contains the 
expository appendage. 
XII. The same mass of expository matter may serve in commop 
^»Zc^ for» may appertain in common to, many eommandsi many 
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moMes of imprntiTe matter* Thii% ammgit other things the \Ch av, 
catalogue of coUatftw and a6ia<tae eteiita, with nipeet to HHn ^^^j^ - 
above spoken of, (see No. IX. of this note) will belong in ^^^^^'"^ 
common to all or most of the laws constitutive of the va- wrte ia™*^ 

rions offences against property. Thus, in mathematical dia- mwykiwl^ 
grams, one and the same base shall serve for a whole cluster 
of triangles. 

Such expository matter, being of a complexion so diffeient XIU- 
from the imperative, it would be no wonder if the amneo- ti^e£ln>' 
tion of the former with the latter should escape the obser- ^(^,«»«°tiai 

. to law, u apt 

vation : which, indeed. Is perhaps pretty generally the case, toteconeed- 
And so long as any masi of legislatiTe matter presents itself, ^^^^^^ 
which is not itself imperative or the contrary, or of which the 
connection with matter of one of tliose two descriptions is 
not apprehended, so long and so far the truth of the propo- 
sition, That every law it a CGmmand or its opposite, may remain 
unsuspected, or appear questionable ; so long also may the 
incompleteness of the greater part of those masses of legis- 
lative matter, which wear the complexion of complete laws 
upon the Ace of them, also the method to be taken Ibr ten* 
denng them really complete, remain undiscovered. 

A circumstance, that will naturally contribute to increase 

The 



the difficulty of the discovery, is the great variety of ways in mem is f»> 
-which the imperation of a law may be conveyed — the great th^^dri- 
variety of forms which the imperative part of a law may in- tude of indu 
dtscriminately assume: some more directly, some less di-IS^i^^ 



rectly expressive of the imperative quality. Tkou MU not ^IH^^ 
tteoL Let no man iteaL Wkfm tteakth thaU be piMtsWso bleofbeing 
<|iid to. Jf any man wtedl, he MU he punched to ond to* ^"^^^ 

Stealing is where a man dots so and so ; the punishment for 
stealing is so and so. To judges, so and so named, and so and 
80 constituted, belong the cognizance of such and such offences; 
viz. stealing — and so on. These are but part of a multitude 
of forms of words, in any of which the command, by which 
stealing is prohibited inight equally be couched: and it is 
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Chap, manifest to what a degree, in some of them, the imperative 

XVIL o 

- \ ' quality is clouded and concealed from oidinary appiehen- 
tion. 

XV. After tfaia eiplanation, a general proposition or two^ that 

and nature o^&y I^d down, may help to afford some Uttle insight into 



of the laws stmcture and contents of a complete body of laws.— >So 

in a code, ^ 

hoirile- many different sorts of offences created, so many different 

"''^ laws of the coercive kind : so many exceptions taken out of 

the descriptions of those offences, so many laws of the dis^ 

coercive kind. 

To class offeMtif as hath been attempted to be done in the 
praoeding chapter* is ^eiefove to dass lam$: to exhibit a 
complete catalogue of all the offences created by law, indud- 
ing the whole mass of expository matter necessary for fixing 
and exhibiting the import of the^ terms contained in the 
several laws, by which those offences are respectively created, 
would be to exhibit a complete collection of the laws in force : 
in a word, a complete body of law; a panmnMon, if so it 
"might be termed. 
XVI. From the obscurity in which the limits of a law, and the 
distinction betwixt a law of the civil or simply imperative 
between a kind and a punitory law, are naturaUy involved, results die 
penOMde. pbscurity of the limits betwixt a civil and a penaf code, be- 
twixt the civil branch of the law and the penal. 

The question, What parts of the total mass of legislative 
matter belong to tht civil branch, and what to the penal ? sup- 
poses that divers political states, or at least that some one 
such state, are to be found, having as well a civil code as a 
penal code, each of them complete in its kind, and marked 
out by certain limits. But no one such state has ever yet 
existed. ' 

To put a question to which a true answer can be given, we 
must substitute to the foregoing question some such one as 
that which follows : 

Suppose two masses of legislative matter to be drawn up 
at this time of day, the one under the name of a civil code, the 
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Other of a penal code,.eacb meant to be eomplete.m its 
kind— in what general way, is it natural to snppose, that the 
diflerent sorts of matter, as abore distinguished, would be 
distributed between them ? 

To this question the following answer seems likely to come 
as near as any other to the truth. 

The ewU code would not consist of a collection of ci?il 
laws, each complete in itself, as well as clear of all penal 




Neitber would the penai code (since weJiaTO seen that it 
€oM not) consist of a collection of pnnitife laws, each not 

only complete in itself, but clear of all civil ones. Bnt 

The civil code would consist chiefly of mere masses of ex- XVBL 
pository matter. The imperative matter, to which those ^^SS'oodl 
masses of expository matter respectively appertained, would 
be found — ^not in that same code — not in the civil code — nor 
in a pure state, free from all admixture of punitory laws; bat 
in the penal code — ^iir a state of combination^-invoWed, in 
manner as above eqdained, in so many.conespondent poni- 
toiy laws. • 
The penal code then would consist principally of punitive XVm. 

, . , • , . ^ , 1 , , Cnntenti of 

laws, mvolving the imperative matter of the whole number of apemi 



civil laws : along with which would probably also be found 
various masses of expository matter, appertaining, not to the. 
civil, but to the punitory laws. The body of penal law, 
enacted by the Empieas-Qiieen Maria Theresa, agrees pretty ' 
well with this accomit 

The mass of legislatifie matter published, in French as well XDL 
as German, under the auspices of Fved^c Ild. of Pmssia, ^^^^^^ 
by the name of Code Frederic, but never established with impcntiffe 
force of law *, appears, for example, to be almost wholly ailSSIt^lMt' 
composed of masses of expository matter, the relation of 
which to any imperative matter appears to ha,ve been but ^^"**"^ 
very imperfectly apprehended. 

* Mirabeaa lur la Monarohie PruMicDDe, Tom. v. liv. 8. p. SI 5. 
VOL. U. T 
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CuAP, Im that mmunit mam of oonfinUm and iiicoii8Utaiey» 
J[!^ the aacieiit lUMnae, or, ai it ii termed by way of emiaeiice, 
80 *® imperative matter, and even all tracea of 

RonnnUw. the imperative character, seem at last to bate been amoAeieA 
in the expository. Esto had been the language of primieval 
simplicity : esto had been the language of the twelve tables. 
By the time of Jogtinian (so thick was the darkness raised 
by douda of commentators) the penal law had been crammed 
into an odd comer of the civil— the whole catalogue of 
c&ices, and efen of Crimea, lay bniied under a heap of 06- 
%afjdfi^--iHtt waa hid in cpillto^^^ 
transformed itself into videtur, in the moatht eVen of the 
most despotic sovereigns. 

Among the barbarous nations that grew up out of the mine 
b^^M of the Roman Empire, Law, emerging from under the moun- 
tain of ezpotitory rubbish, reassumed for a while the lan- 
gVAgc of command : and then she had atmpUcity at least, if 
notiUn|; ebe, to recommend her. 
Co^^^ Beiidea the dvil and the penal* every complete body of 
tiooJ^ law matt contain a third brandi, <»Nt<^^ 
lilS The constitutional branch la duefly employed in confer- 
ring, on particalar classes of persons, powert, to beeierciaed 
for the good of the whole society, or of considerable parts of 
it, and prescribing duties to the persons invested with those 
powers. 

The powers are piincipally constituted, in the first in- 
stance» by discoerdve or permissive Uwa, operating as ex- 
ceptions to cwtain lawa of the coerrive w imperative load. 
Instance: A Uut^aikerert c$ nu^ awy. ^ mAmKdmt^mi 

occasum, take such and tueh UKngi , tMMi «if otfter miM. 

The duties are created by imperative laws, addreised to 
the persons on whom the powers are conferred. Instance: 
On such and iuch an occasion, iuch and such a tax-gatherer 
$haU take and tiich tkiKgt. SiuA and wch a judge shall, 
hi tueh and weh a eate, coMte jiersofiM 99 and M Pfftading io bt 

hanged. 
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The paiti which perform the fimetitti of indaeatiiig who ^ha^^ 
the individadB aie, who, in e? eiy caae» shall be considered ^ v \ * 
es belonging to those classes, have neither a permissiTe 

complexion, nor an imperative. 

They are so many masses of expository matter, appertain- 
ing in common to all laws, into the texture of which, the 
names of those classes of persons have occasion to be insert- 
ed. Instance ; inoperative matter : — Let the judge cause 
whoeoer, in due course of lam, is conmeUd ^ siealingf to be 
hanged. Nature of the expository matters—Who is the 
person meant by the word yii^f*^ He who has been imwfiai 
with that office in sndi a manner : and in respect of wbom 
no eronl has happened, of the number of those, to which the 
effect is given, of reducing him to the condition of one 
divested of that office. 

Thus it is, that one and the same law, one and the same -J^?^* 
command, will have its matter divided, not only between two matter of 
great codes, or main branches of the whole body of the laws, ^IJ^^ 
the civil and the penal; but amongst three such branches, ^<i«<i 

moQg all 

the civil, the penal, and .the constitutional. time codes. 

In countries, where a great part of the law exists in no xxiv. 
other shape, than that of what in England is called common ^an^ a*^ 
law but might be more expressively termed judiciary, there 
must be a great multitude of laws, the import of which can- ists everj 
not be sufficiently made out for practice, without referring Mother' 
to this common law, for more or less of the expository matter J^^^ 
belonging to them. Thus inEngland the exposition of the word oommoo or 
iillf^ that basis of the whole fabrick of tin lawsofptoperty, is j^l^^ 
no where else to be found. And, as uncertainty is thcTery 
essence of every particle of law so denominated (for the 
instant it is clothed in a certain authoritative form of words 
it changes its nature, and passes over to the other denomi- 
nation) hence it is that a great part of the laws in being in 
such countries remain uncertain and incomplete. What are 
those countries? To this hour, every one on the surface of 
the^^ob^ 
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Cbap. Had the science of architecture no fixed nomenclature 
- ' " belonging to it — were there no settled names, for distin- 
HeiStbe different sorts of buildings, nor the different 

deplurable parts of the same building from each other — what would 
Kiennf of^ it be? It would be what the actence oflegiAlatioii* oomidefed 
ll?r!^^' wiHi mpeet to its fum, lemaint at pcesent. 
in rctpeet of - ' Were thefe no architects who could distbgalsh a dwelliiigp- 
^^'^ house fiom a bam, or a side-wall from a ceiluig; what 

woiiM aichiteets he t They wGidd he what aU legjslatota m 

at present. 

XXVL From this very slight and imperfect sketch, may be coUec- 
affording an answer to the questions in the text but an intima- 

eMmpiifica- tion, and that but an imperfect one. of the course to be 

tionuftbe 

dUBeohj M taken for giving such an answer; and* at any rate, some idea 
ilT^rtance ^ ^ ^Ufficulty, as wcll as of the necessity, of the task. 
«fthis If it were thought necessary to recur to experience for 
proofo of this difficalty, and this necessity, they' need not be 
atteniputD long Wanting. 

limit the 

powers of Take, for instance, so many well meant endeavours on the 
i^neKnta- P*rt of popular bodies, and so many well meant recoramend- 
tiwe l^ a- ations in ingenious books, to restrain supreme representative 
assemblies, from making laws in snch and such cases, or to 
inch and such an e^Bct Such laws, to answer the intended 
purpose, require a perfect mastery in the science of kw, 
consideced in respect of its foim— in the sort of anatomy 
spoken of in the preface to this work: hot a perfect, or even 
a moderate insight into that science, would prevent their 
being couched in those loose and inadequate terms, in which 
they may be observed so frequently to be conceived ; as a 
perfect acquaintance with the dictates of utility on that head 
jwould, in many, if not in most, of those instances, discounsel 
the attempt Keep to the letter, and in attempting to 
prevent the making of bad laws, you will find them prohibit^ 
jng the making of the most necessary laws, perhaps even of 
dllaws : quit the letter, and they express no more than if 
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each man were to say, Your lawf ahaU become ips9 faeio CuAf, 
void, as often at thejf coniam my ikmg which k not tomg 



or iiteh imli^pj attempt!, mmfkB may bt net witii in 
the legijilatioii of many nations : bat in none more frequently 
than in that newly*cieated nation, one of themost enlightened, 
if net the meet enlightened, at this day on the globe. 

Take for instance, the Declaration of Rights, enacted by XXVII. 
the state of North-Carolina, in convention, in or about the Example, 
month of September, 1788, and said to be copied, with a declaraiioiii 
small exception, framone in like manner enacted by the state 
of Virginia*. 

The following, to go no farther, is the first and Ihnda- 
mental article. 

" That there are certain nataral rights, of wlii^ih men, 
" when they form ^ social compact, cannot deprive or diyest 

*• their posterity, among which are the enjoyment of life and 
** liberty, with the means of acquiring, possessing, and pro- 
'* tecting property* and pursuing and obtaiaing happiness 
** and safety. 

Not to dwell on the oversight of confining to posterity the 
benefit of the rights thus dedaied, what follows? .That — as 
against those whom the j^otection, thus meant to be afibrded, 
bdndes— every law, or other order, dteeiliiig a man of the 

enjoyment of life or liberty, is roid. 

Therefore this is the case, amongst others, with every, 
coercive law. 

Therefore, as against the persons thus protected, every 
order, for example, to pay money on the score of taxation, 
or of debtfirom individual to individual, or otherwise, is void; 
for the efibet of it, if complied with, is *' to dqtrioe and dteesl 
Mm,'' pro toRto, of the enjoyment of liberty, viz. the liberty. * 
of paying or not paying as he thinks proper : not to mention 



• Rechercbes aur Les £tats Uais. 8ro. 1788, Vul. 1. p. 168. 
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CuAV. the species opposed to imprisonment, in the (ft?e&t of such a 
— ^..i.^ mode of coercion's bei^g resoxtfld to : likewitey of property, 
which is itielf» a " meam afae^uMng^ pouetring, and ptnoUO' 
** Ungpnptrt^f wd jpum i b ig and oktainmg happhim tmd - 

Thetfefose also, as against such persons, every order to 
attack an anned enemy, in time of war, is also void : for, the 

necessary effect of such an order is, " to deprive some of 
** them of the enjoyment of life!* 

The above-mentioned consequences may suffice for exam- 
plei* amongst an jBadless train o^ similar ones *• 



• The Virginian Declaration of Rights, said, in the French work above 
quoted, to have been enacted the Ist of June, 1776, is not inserted in the 
poblkatioji entitled " The OrtotilMAom of the teoeral mdepenioA tttta tf 
Jwarica, MKM hoarder qf Omgrmt VWadOphia prteCeA B»> 
ftikUdfar StodMe mi We/ktr^ Xontfea, i78S t though that pvbllcalioD 
cwmiihii thft ftm of fgp/wtimtojL omclod in the une cooffnUoo, holwccu Ae 
4Mi of Maj and the 0Ui of Joly m the nmeyctr. 

BtitiBthatMniepQbliGBliao it cootdmd a XMrartim ^ JU^Ht, of the 
profhcaof IfanocliiMt^ dated.in the yeaia 1779 asd 1780, wMch initofint 
aitide It a little lindhr: aim one of the province of Pen$uyhmda, daiad 
baNraen July 15th and SepleBbor SBth, m wUofa the amtlaRly ii cate 
more considerable. 

Moreover, the farooas Declaration rf Independence, publislied by Congress 
July 5th, 1776, after a prearobular opening, goes on in these words: *' We hald 
ihae truths to be self-evident ; that all men are created equal '■ that they art 
endwd hy the creator with certain unalienabU rigbu : that amongtt tluu are 
hfe, liberty, and the pursuit of happiness. 

The Virgiman Declaration of Rights is that, it seems, which claims tl>e 
honour of having served as a model to those of the other Provinces ; and in 
respect of the above leading article, at least, to the above-mentioned general 
Dee i a f aan n of ladependcney, ScttBecherehet, && L 1 97. 

Whocan bdp kHaaatiqg, that so tational a canie dmdd be leiled i^oa 
naMNU^ so mdi filter to beget objection^ Aan to femoveAem? 

Bat tridiiMii ifho are aoaidiMNis and boafiy about mnmm, nollung ao 
mak bat mijpaii hi the chancier cf a reafoiit norb this die fint hnfanoe 
in Aa waM, wheve die oonchmm lias Mi|^iorted the picnlies, uutaad of tli*^ 
preaiies the coocIomoii. 



Digitized by Google 



VWAL BRANCH OF JURI8PRUDBMCE. W 

Leaning on his elbow, in an attitude of profound and Crap. 

solemn meditation, " ffbai a multitude of things there are,'* ^^^^ 
(ezdaimed the danong-muter Harce!,) **m a inmiMl 
May we now add?— and fti alow. 



THE END. 



BRKATUM. 



ofOffeao«fc" 



T. White & Co. PrtnUrtt 
HBcwAUej. 
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